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ELECTION COMMISSION, INDIA 
NOTIFICATION 

New Delhi, the 6th October, 1956 

S.R.O. 2541 •—Whorea.^ the (flection ol Shn Bnj Sunder Sharma as a 
fiicmber of the Legislative Assembly of the State of Rajasthan from the Sironj 
constituency of that Asscmblj'- has been called in question by an election petition 
duly presented under Part VI of the Representation of the People Act, 1951 
(XLIII of 1951), by Shn Abhinni Han, resident of 1R6, Bhimganj Mandi, Kotah 
(Rajasthan); 

And whereas the Election Tribunal appointed by the Election Commission 
in pursuance of the provisions of section b 6 of the said Act for the trial of the 
said election petition, ha.s, m pursuance of the provisions contained in section 
103 of the said Act, sent a copy of its order to the Commission; 

Now, THEREFORE, in pui'suancc of the provisions of section 106 of the said A6t, 
the Election Commission hereby publishes the said order of the Tribunal. 

On an appeal filed by Shn Brij Sunder Sharma the High Court of Judicature 
for Rajasthan^ Jaipur Bench, has set aside the said order of the Tribunal declar¬ 
ing the election of the successful candidate to be void vide the High Court’s 
judgment dated the 27th Augast, 1956 (Annexurc I). 

BEFORE THE ELECTION TRIBUNAL, JAIPUR. 

Election Petition No. 4 op 1954 

Pt. Abhinna Hari son of Pandit Ram Gopal, resident of 186 Bheemgunj 
Mandi, Kotali (Rajasthan)— Petitioner. 

Versus. 

1. Shri Brij Sunder Sharma, Advocate, resident of ‘C’ Scheme, Jaipur,—■ 

Respondent No, 1. 

2. Shri Madan Lai Agrawai, Resident of House No 1/945, Mohalla Salha- 

pat, Sironj, District Kotah,—Kesponclent No. 2. 

3. Shri Kc.sri Mai Jain, Mohalla Lotia Dhana, Sironj, Distt Kotah,— 

Respondent No, 3. 

4. Shri Radlia Ballabh Bhargava, Occupation Bir inoss, resident of Sironj, 

Distt. Kotah,— Respondent No. 4. 

5. Shri Ghan Shyam Bhargava, Pleader, Sironj, Distt. Kotah,— Respondent 

No. .5. 

6. Shri Abdul (Jafar Khan alias Achhan Mian, Contractor, resident of 

Sironj, Distt. Kotah, —Respondent No. 6. 
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7, Shri Guttulal Garg, Bidi Manufacturer, resident of Sironj, District 

Kotah ,—Respondent No. 7, 

8 . Shri Shri Krishna Bhargava, PJcader, Sironj, District Kotah,—Respond¬ 

ent No. 8. 

Election petition relating to the bye-election held on the 15th Novem¬ 
ber, 1953, to the Rajasthan Legislative Assembly m the Sironj 
Constituency. 


Present 

Shri A. N. Kaul,— Chairman, 

Shri S. N. Gurtu,— Member. 

Shri R. K. Rastogi,— Member. 

Shri Ved Pal Tyagi Advocate & Shri Ram Krishna Purohit, Pleader, for 
the petitioner. 

Shri Chiranji Lai Agrawal & Shri Sharma Ramesh Chandra, Advocate 
for respondent No. 1. 

JUDGMENT 


(Per Kaul Chairman). 

This election petition arises from bye election to the Rajasthan Legislative 
Assembly for the Sironj Constituency held on the 15th November, 1953. Res¬ 
pondent No. 1, the successful candidate stood on the Congress ticket and the 
only candidates who actually contested the election were respondents 2 and 3 
who were the candidates of the Hindu Maha Sabha and the Praja Socialist 
Party. Re.spondent No. 1 secured 8892 votes while respondents 2 and 3 secured 
8366 and 1182 votes respectively. The petitioner, who is a resident of Bhimgunj 
Mandi in the Ladpura Constituency of the Kotah District, had Hied lour nomination 
papers in which the serial numbers in column No. 8 were filled on the basis 
of the Electoral Roll of Ladpura Constituency for the year 1951, but had filed 
a certified copy of the revised Electoral Roll for the year 1962, which was 
actually in force, on the 9th October, the date of scrutiny along with an appli¬ 
cation for correction. The application was, however, not accepted by the 
Returning Officer and the nomination forms were rejected on the objections of 
respondent No. 1 to the effect that the petitioner had wrongly filled serial 
numbers in column No. 8 of the nomination forms from an electoral roll which 
was not in operation and this was a defect of a substantial character and that 
corrections could not be allowed at that stage, The election petition was filed 
with the allegations, inter-alia, that the petitioner’s nomination was improperly 
rejected; that the improper rejection has materially affected the result of the 
election; that cversmee the decision of the Rajasthan Pradesh Congress Com¬ 
mittee to set up respondent No. 1 as a Congress candidate for the bye election 
he managed the transfers of State servants with the help of ministers in order 
to help him to further the prospects of his election; that the respondent himself 
and through his agents took the assistance of a number of Government servants 
as per details given in Schedule I to further the prospects of his election; that 
the respondent himself and through his agents committed the corrupt practice 
of undue influence as per particulars given in Schedule II by getting it preached 

Mushm Leaders that Muslims as a community shall have to quit the country 
if they did not cast their votes in favour of the nominee of the (Congress which 
was characterised as the saviour of Indian Muslims and the said leaders also 
administered oaths of Quoran to the voters to follow its dictates to support the 
party in power and its candidate; and that the polling at the Ladies’ Polling Booth 
at Raop ka Bagh in Sironj had been purposely delayed at the instance of res¬ 
pondent No 1 and his agents for nearly three hours with the result that about 400 
ladies who wanted to cast their votes against the Congress had to return from 
■ further alleged in the petition that the Constituency ivas 

visited by almost all the Ministers of Rajasthan who had toured the Constituency 
along With respondent No. 1 in State Cars with the national flag flyin" and 
accompanied bv District Officers whose presence influenced the catching of'^votes 
for the Congress candidate; that respondent No. 1 had submitted a false return 
of election expenses having deliberately withheld certain items of expenditure 
of which the details arc given in Schedule III and that the expenditure incurred 
by ffie respondent was much more than the prescribed figure. On the basis 
of these allegations, it is prayed that the election of respondent No. 1 be declar- 
^ as wholly void and that a direction be givhn for holding a fresh election 
from the Sironj Constituency. 
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Schedule No. I contain'^ eight items of which Nos. 1, 6, and 8 relating to the 
alleged assistance rendered to resnondent No, 1, by Shri Hari Singh Jat Chief 
Panchayat Officer, Rajasthan, Shri Bak.shi, Executive Engineer, Bundi, and Shri 
Shivraj Singh, Sub-Inspector, Police, respectively are the only ones which now 
remain tho subject of decision. 

Schedule No. 11 contains the names of Shri Hifzur Rahman, Leader of the 
Jamiat-ul-Ulma and His Highness the Nawab Saheb of Tonk and the names 
of the places at which th,ey are alleged to have preached to the Mushms. 

Schedule III relates to the return of election expenses filed by respondent 
No. I from which certain election i-xpenscs are said to have been withheld and 
contains four items of which only Nos. 1 and 4 now remain the subject of 
decision. Item No. 1 relates to the food expenses of about 400 workers who are 
alleged to have been fed by rc.spondent No. 1 through community kitchens 

started at a number of places and No. 4 relates to the travelling allowance 

alleged to have been paid by respondent No. 1 to his wife and other workers 

who went from distant places to canvass for him. 

Only respondent No. 1 and 3 filed written statements. Respondent No. 1 who 
is the only contesting respondent, denies in his written statement that the 
petitioners nomination paper was improperly rejected or that the rejection has 
materially affected the result of the election. He also denies the commission of 
any of the corrupt practices alleged against him and even knowledge of the 
transfers of officers alleged to have been made at his instance. He specifically 
denies the allegations contained in the particulars supplied through schedules I, 
H, & III. TTic petitioner on being directed by the Tribunal filed further and 
better particulars by submitting amendments in Schedule I which ai’e marked as 
Schedules I A and B. The petitioner and the contesting respondent were also 
examined for elucidation of certain points in their pleadings. On the basis of 
the pleadings and statements as supplemented by the schedules and the .state¬ 
ments of the parties, as many as seventeen issues were framed of which i.saue 
No. 1 being a preliminary issue, was decided by this Tribunal’s order dated the 
12th October, 19.54, and two other preliminary issues No. 16(c) and 17 were 
decided by the Tribunal’s order dated the 4th April, 1955. By the latter order 
certain issues were dropped and one issue was amended. Certain other issues 
namely is.sues No. 3 4(a'), 5, 8, 11, 13, and 14 were not pressed by the parties 
at the time of arguments and the issues which now remain for decision are 
as follows: — 

(2) Whether the petitioner’s nomination was improperly rejected and the 
rejection has materially affected the result of the election. 

6 . (a) Whether Shri Shivraj Singh S.I. was transferred from Jepila to Sironj 
at the instance of respondent No. 1 in order that he may exert his influence to 
help respondent No. 1 in his election and actually intimidated voters in the res¬ 
pondent’s favour by prosecution of some of thorn 

(b) If so, what i.s the effect on the result of the election. 

7. (a) Whether Shri Bakshi, Executive Engineer, Irrigation at Bundi, toured 
the constituency at the instance of respondent No. 1 towards the end of Septem¬ 
ber, and beginning of October, 1953. in order to further the prospects of res¬ 
pondent No. 1 in the bye-election. 

(b) If so, what is the effect on the result of the election 

9. (a) Whether Shri Hari Smgh, Chief Panchayat Officer aided by Shri 

M. L. Bhavya, District Panchayat Officer, Kotah, at the instance of respondent 
No. 1 asked panchas of the Sironj Sub-Division at Sironj between the 5th and 
12th August, 1953, to .secure votes for respondent No. 1. 

(b) If so, what is the effect on the result of the election. 

10. (a) Whether Shri Hifzur Rahman, leader of Jamiat-ul-Ulma, Delhi 
exercised undue influence on the Muslim voters at Sironj on the 10th and 11th 
November, 1953, by telling them that Islam was in danger if Mu.slims did not 
vote for the Congre.ss and tliat Muslims will incur displeasure of God if they 
did not side with their saviours 

(b) If so, what is the effect on the result ol the election. 

12. fa) Whether the polling at Raoji ka Bagh (Havcli) polling booth, where 
1 hc female voters were to ca.st their votes was purpo.sely delayed at the instance 
of re.spondent No. 1 for nearly 3 hours with the result that a large number of 

female voters who wanted to ca.st their votes against the Congre.ss had to return 

W'lthout being able tO vote 
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(b) If so, whether this delay materially affected the result of the election. 

15. (a) Whether respondent No. 1 fed about 400 workers during the election 
and the expenses of their feeding have not been shown in the return of election 
expenses filed by him. 

(b) If so. what is the effect on the result of the election. 

16. (a) Whether 4 community kitchens at Sironj, and one each at Deepua- 
Kharg, Anantpura, Ghatal, Lateri, and Unarsi-tal. were started by respondent 
No. 1 to feed his workers numbering in all about 400 and these expenses .should 
have been included in the return of election expenses filed by the respondent. 

(b) Whether travelling allowance were paid by the respondent to his 
workers of which the list ha.s been filed by the petitioner and these expenses 
should have been shown in the return of election expenses. 

I now proceed to deal with the above issues in serial order excepting issue 
No. 2, with which I propose to deal last of all. 

Issue No. 6(a). 

The allegation embodied in this issue is connected with paragraphs 10 and 
11 of the petition in which it is slated that the respondent, after his selection 
by the Rajasthan Pradesh Congress Committee as the nominee for the Congress 
Ticket for the bye-election, managed the tran.sfcrs of Stale servants to help him 
to further the prospects of his election and took the as.sistancc of .such Govern¬ 
ment .servants to further his prospects. The particulars relating to this allega¬ 
tion as given in Schedule I are that Shri Shivraj Singh, S.I. Police, was trans¬ 
ferred from Jepila to Sironj and there he exerted his influence to help the 
respondent in his election by intimidating the voters by prosecuting some of 
them before actual polling started. In his statement under 0. 10 r. 1, the 
petitioner further stated in regard to this item that Shri Shivraj Singh intimi¬ 
dated voters in Sironj proper about tour or five days before the polling day 
by racing his horse through a meeting which was being held there on behalf 
of the Socialist Party, being at that lime armed with a pistol and that he prose¬ 
cuted some of the workers who were taking part in the meeting. It was further 
alleged that some prominent workers of the Pmja Socialist Party and the 
Hindu Maha Sabha were pro.secuted about 4 or 5 days before polling with a 
view to intimidate the voters to help rc.spondcnt No. 1. This issue wa.s amended 
in the present form by this Tribunal’s order dated the 4th April, 1965. The 
witnesses examined by the petitioner on this issue are P. W. 16 Shri Preni 
Narain Joshi, P.W. 19 Shri Santosh Kumar Saksena, P.W. 20 Shri Mandan Lai 
Agrawal, P.W. 21 Shri Kok Singh, and P.W. 22 Shri Kesri Mai Jain. The file 
01 the criminal case under S. 127 of the Representation of the Peoples Aet 
instituted in the Court of the Extra Magistrate, Sironj, against certain persons 
in connection with the disturbance at the meeting in question has been sum¬ 
moned and placed on record. The witnes.scs examined on behalf of the res¬ 
pondent on this issue are R.W. 13 Shri Shivraj Singh, R.W. 15 Shri Rang Lai, 
and R.W. 19, the respondent himself. 

It may be stated, at the very outset, that no evidence, whatsoever, has been 
led on behalf of the petitioner that Shri Shivraj Singh’s re-transfer to Sironj 
Kotwali before the byo-election took place at the instance of respondent No. 1 
and as pointed out by Mr. Agrawal on behalf of the respondent, there is no 
room for a presumption that the retransfer took place at the instance of the 
respondent. 

The main and the most inmortant oral evidence on this point on behalf of 
the petitioner is that of Shri Prem Narain Jo.shi PW. 16, who is the Secretary 
of the Hindu Maha Sabha Branch at Sironj and who was one of those prosecut¬ 
ed under S. 127 of the Representation of the People Act for allegedly disturb¬ 
ing the meeting in question. He has stated that, at a meeting organi.sed by the 
Congress party on the night of the 27th October, 1953, in support of the candi¬ 
dature of the respondent, Shri Rang Lai of Bundi who was one of the speaker.s 
at the meeting made certain remarks to which several persons from the audience 
objected and due to which a breach of the peace was apprehended; that some¬ 
one went to the Police Station to give information of this with the result that 
Shri Shivraj Singh S.I. accompanied by some police constables arrived on the 
horse back at the place of the meeting and ordered all the persons who were 
standing including the witness to disperse. But while other persons dispersed 
and ran to the shop.s, the witness himself insisted on remaining there whereupon 
Shri Shivraj Singh pointed his revolver towards the witness and throateiiecf to 
take him to the Kotwali under fetters. The witness has further stated that 



Sec. 3 ] 


THE GAZETTE OF INDIA EXTRAORDINARY 


2299 


10 persons including him.self, most of whom were Hindu Maha Sabha workers 
and some of them members of the Praja Socialist Party and independents, were 
prosecuted under S. 127 of the Representation of the People Act. He ha.s admit¬ 
ted in cross examination that the persons who had objected to the speaker Shri 
Ranglal’s remarks, had also declared at the meeting that if he made such 
remarks, there shall be trouble (jhagra) 

P,W. 19 Shri Santosh Kumar Saxena states in regard to the meeting in 
question that while a speaker was addressing it some members from the 
audience objected to the rcmark.s made by the speaker against the Agarwal 
Samaj followed by some heated exchanges after which Shri Shivraj Singh 
came to the meeting racing his horse and demanded dispersal of the assembly 
by brandishing his revolver and even threatened to shoot Shri Prem Narain 
Joshi. The prosecution of some of the workers of the Hindu Maha Sabha and 
the Praja Socialist Party followed one or two days latter but the accused persons 
were subsequently discharged. According to the witness the case had the elTect 
of creating a fear in the mind of the local workers that it would be risky to 
convass for the non-congress party candidates. 

P.W. 20 Shri Madan Lai Agarwal, who is the defeated Maha Sabha candidate 
at the bye-election, state,s that while Shri Rang Lai, who is an Agarwal was 
saying something as to the duty of Agurwals, he was interrupted by some 
members of the audience and asked to reserve those remarks for Bundi as 
Sironj was not Bundi following which Shri Shivraj Singh came on horse back 
to the meeting and he dispersed it. 

P.W, 21 Shri Kok Singh slates that some of the per.sons attending the meet¬ 
ing quarrelled amongst themselves whereupon Shri Shivraj Singh appeared on 
the scene and dispersed the person.s who were quarrelling by threatening them 
with a pistol. The witness stated in reply to a question by the Tribunal that 
there had been an actual exchange of blows between the persons attending the 
meeting. 

P.W. 22 Shri Kesri Mai Jain, who was the P.S.P. candidate at the bye-election 
states that while Shri Ranglal was addressing the meeting, he sent a chit to 
the Kotwal after which the latter arrived at the meeting on horse back and 
asked certain workers of non-Congress Parties to disperse and even threatened 
to shoot them with his pistol as a result of which the meeting di.spersed. He 
goes on to say that the Kotwal even took away some of the persons to the 
Kotwali and they were later prosecuted. 

R.W, 13 Shri Sjiivraj Singh states that while he was Incharge of the Sironj 
Police Station, during the bye-election he once received a report from a Con¬ 
stable on duty at a meeting held on behalf of a party that there was likelihood 
of some disturbance in the meeting whereupon, he immediately proceeded to 
the meeting on horse back, and found that it was a Congress meeting; that a 
large number of pe.sons were surrounding Shri Rang Lai, President of the meeting 
and he was given to understand that some people had even caught hold of Shri 
Ranglal’s throat. The witness immediately removed the per.sons disturbing the 
meeting and warned them to leave whereupon they dispersed and left the meeting. 
Shri Ranglal gave the witness a written report naming certain persons as distur¬ 
bers who were not allowing him to .speak on the basis of which the witness made 
a complaint in the Court of the Sub-Divisional Magistrate, Sironj, against 10 to 
11 persons mider some provisions of the Representation of the People Act, The 
witness denied that he pointed a revolver at Shri Prem Na ain Joshi that he 
threatened any one else with it or that any one was arrested and taken under 
handcuffs but admitted that he had warned that in case there was further 
disturbance, the meeting might be declared an unlawful assembly and the usual 
consequences might follow. In ero.ss examination the witness ,stated that he 
remained posted at Sironj from July 1952 to March, 1954, and denied that his 
transfer from Kotah to Sironj was effected at the instance of the respondent. 
On the contrary he stated that the transfer was the result of the displeasure of 
the Superintendent Police, Kotah in 1952. He has further stated in cross- 
cxaminatioji that during his posting at Sironj, he was deputed temporarily for 
about 2 months at Jepila as a Sub-Inspector in connection with a complaint 
against the Sub-Inspcctor of Jepila but his permanent posting during this period 
of deputation continued at Sironj. 

R.W. 15 Shri Rang Lai has stated that while he was addressing the meeting 
in questiOHj which was held in support of the Congress Candidate some persons 
who were m opposition resorted to rowdyism and some of them even surroimd- 
ed him. During the scuffle which followed his shirt was pulled and its buttons 
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were broken. Son>e police conatables were present at the meeting and after 
the rowdyism had continued for about 20 minutes, the Sub-Inspector, Sironj, 
arrived on horse back with some more police force and warned the rowdy 
people to disperse, as a result of which some people ran away and some dispersed 
Immediately afterwards, the witness made a written report on the spot about 
the disturbance and the persons concerned were prosecuted. In cross-examma- 
tion, the witness explained that the complaint regarding the disturbance was 
dismissed because he could not afford to go at his own expense to Sironj after 
the byc-election in order to attend the trial. 

The respondent has, in his evidence, denied that he had anv hand in the 
re-transfer of Shri Shivraj Singh to Sironj or that he even knew anything 
about it and also denied that at his instance, Shri Shivraj Singh intimidated any 
voters of the constituency or launched any pro.sccution agahist any workers of 
the other parties. In regard to the criminal complaint against certain persons 
who disturbed the meeting, he statc.s that he himself had asked Shri Rang Lai. 
after the case had been instituted not to pursue the matter and a.s a result of 
the advice, he decided not to attend the couit in connection with the complaint, 

A perusal of the record of the criminal case under S. 127 of the Representa¬ 
tion of the Peoples Act also shows that a chit wa.s sent to the Kotwal from the 
meeting reporting the disturbance that a repoit relating to an offence under 
S. 127 of the Representation of the Peoples Act was recorded by the Sub- 
Inspector on the same day and a complaint was made on the 28th October ta 
the Sub-divisional Magistrate, Sironj, in this connection against 10 persons in¬ 
clusive of Shri Prem Narain Joshi. The Sub-divisional Magistrate issued sum¬ 
monses against these persons and on their appearance, the case was transferred 
to the Court of the Munsiff Magistrate. The learned Magistrate passed an order 
on the 21st December, 1953, dismissing the complaint, under S. 247 Cr. P.C. in 
default of the appearance of the complainant and acquitted the accused persons. 

It is obvious from the evidence of Shri Prem Narain Joshi and Shri Kok 
Singh witness of the petitioner himself that there were hot exchanges in the 
meeting between the speaker Shri Ranglal and certain members of the audience 
and an actual scuffle leading to an apprehension of a breach of the peace, that 
a report of these developments was sent to the Kotv^^al through a chit and 
thereupon the latter rushed on horse back to the place of the meeting and took 
steps to disperse those who were disturbing the meeting. It is in the evidence 
of Shri Shivraj Singh that the place of the meeting is three quarters of a mile 
from the Kotwali and it was, therefore, in the fitness of the things that the 
Kotwal rushed on horse back to the place of the meeting on receiving the 
report as to the disturbance. Whether ho pointed a pistol or not at the meet- 
mg at any alleged disturbers, is hardly material to the point in issue but there 
Beem.s to be no doubt that the Sub-In.spector would have failed in his duty 
if he had not rushed to the meeting and had not taken steps to restore order 
and prevent deterioration in the situation b.y removing the alleged disturbers 
from the meeting. As for the prosecution of the alleged disturbers what the 
Sub-Inspector did was only to forward the complaint to the Sub-divisional 
Magistrate. The original allegation that some persona Were arrested or taken 
to the Kotwali Iw the Kotwal is obviously incorrect as the accused persons 
appeared ip the Court in response to summonses issued by the Sub-Divisional 
Magistrate. There appears to be no reason whatsoever, to think that what the 
Sub-In.spector did at the meeting was part of a plan pre-conceived between 
the Sub-Inspector and the respondent, or even that the prosecution was launch¬ 
ed by the Sub-In.spector at the re.spondent’s instance. Whether the complaint 
under S. 127 of the Representation of the People Act should strictly speaking 
have been made by the Sub-Inspector also does not appear to be material for 
there is no reason to think that the Sub-Inspector, at any stage in this matter, 
acted malafide. This disturbance of a meeting organised by the Congress party 
and its dispersal by the Sub-Inspector could very well have been a matter of 
grievance for the Congress Party. My finding on the issue is in the negative 
Issue Q(b) does not arise. 

Issue No. 7(a) 

This issue is connected with para 11 of the petition containing allegations of 
assistance received by the respondent to further his prospects at the election 
and with schedule 1 containing particulars of the alleged assistance. Item 6 of 
the Schedule says that Shri Bafcshi, Executive Engmeer, Irrigation Bmidi 
"toured the Constituency and as.sured the inhabitants to construct the new tank.4 
and repair the old onfes if Congress is helped bv the voters", and also “helped 
the respondent No. 1 in raising funds for election”. The last allegation was 
given up at the time of framing issues but in the supplementary schedule lA 
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submitted by the petitioner by way of better pavticulam certain irnportant 
addition'! were made to item 6 namely that the aforesaid tour of the constituency 
wa.s undertaken by Mi. Bakshi “at the instance of respondent No. 1 towards 
the end of September and beginning of October, 1953. 

The only witnesses who have given evidence on the issue are P-W- 10 Shri 
Mohammad Khan; P.W. IT, Sheikh Chand Khan, P.W. 14 Shii Ghanshyam 
Saran Bhargava & P.W. 22 Shri Keshri Mai Jain on behalf of the petitioner 
and R.W. 8 Shri Furkhan Ali and R.W. 12 Shri N. N. Bakshi on behalf of the 
respondent. The first two witnesses namely P.W 10 and P.W. 17 refer to a 
visit of Shri Bakshi to the tank at Sironi during which he is said to have made 
certain observation in support of the Congress candidate. P.W. 10 says that 
3 or 4 days before the election by which, according to a subsea ueht connection, 
he meant" the day fixed for filing of nomination papers, Shri Bakshi came to 
Sironj and during that visit one evening, in the presence of the witness Mr. 
Bak.shi was telling a number of person.s, who were present at the tank, that 
they should vote for the Congress candidate and he would remove their difficul¬ 
ties and would repair the tank. The witne.s.s is the Deputy Secreta^ of me 
P.S.P. Organisation for Sironj area and worked for the defeated PS.P. candi- 
date Shri Keshrimal Jain, during the byc-clection. 


P.W. 17. the other witness regarding the same episode .says that Shri Bakshi 
came, during the bye-election to survey a tank and in the witness’s presence 
told some persons who had assembled at the tank that he had been deputed by 
Shri Brij Sunder to make the survey and asked the people to vote for the 
Congress, adding that if they did so there would be improvements affected in 
the amenities of the City. In Cross-examination the witness stated that the 
tank, not having been built of pucca masoniy, dries up 4 to 5 months after the 
rainy season and Mr. Bakshi had promised that it would be deepened and made 
pucca but the promise did not materialise. This witness also admittedly worked, 
during the bye-election in support of the P.S.P. candidate Shri Ke.shri Mai 
Jain. 


P.W. 14 Shri Ghanshyam Saran Bhargava says that during Shri Bakshi 3 
visit for the survey of the tank at Sironj, he met the witness accidentally hi 
the court compound of the the S.D.M. and the witness was introduced to him 
by Shri Furkhan Ali. Road Inspector. Sironi as a pleader. On witness’s expres¬ 
sing his pleasure to Shri Bahski that he had come to make a survey of the 
tank, the latter remarked that .Shri Bri.i Sunder was going to contest the bye- 
election and it was he who had sent him to make the survey. Shri Bakshi is 
said to have made a further observation that in case Shri Brij Sunder wa.s 
returned more improvements would follow and hoped that all of them would 
support his candidature. The witness wa.s a candidate at the bye-election whose 
nomination paper was rejected at the time of scrutiny. 

B.W. 22, Shri Keshri Mai Jain, who was the P.S.P. candidate at the bye- 
olection says' merely that Shri Bakshi, whom he calks a.s the Engineer for build¬ 
ings and roads, came lor a survey of Ihe tank at Sironj in connection with its 
proposed expansion for which there had been a demand .since the time of the 
erstwhile Tonk State. In the witness's presence Shri Bakshi is said to have 
asked the people on that occasion to vote for Shri Brij Sunder Sharma and to 
have observed that in case the latter was elected the tank would be expanded 
and other anmenities would follow. 


P.W. 8 Shri Furkhan Ali, Road Inspector, Sironj denies that he ever introduc¬ 
ed Shri Ghanshyam Saran to Shri Bakshi during the latter’s visit. In cross 
examination he says that he was throughout with Shri Bakshi during his visit 
and that he did not say anything regarding Shri Brij Sunder’s efforts for 
improving the tank. 

R.W. 12, Shri N. N. Bakshi, who is the Executive Engineer, Irrigation, for 
the whole of Kotah Division including Sironj Sub-division, states that he went 
to Sironj after the rains in 1953 somewhere toward.s the end of September for 
investigating the possibilities of irrigation in that area, the Assistant Engineer 
having already been there 3 or 4 times before this and having started some 
work. The witness visited partctically all the tanks in Lateri, Sironj and the 
countryside. He has stated that he had nothing to do with the Courts and 
denies having gone to the Court compound or having been introduced to any 
pleader at any time during the visit or having made any statement to anyone 
to the effect that the irrigation works which were being surveyed would be 
rapidly completed in case the people at Sironj supported Shri Brij Sunder 
Sharma, who was standing for the bye-election, He further states that the 
question of his making any such statement to any person from the public 
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did not arise since there was no body present at the tank except the P.W.D. 
Gang Moharir and the overseer ol the Irrigation Department. In cro.ss examina* 
tion he admitted that his head quarters had been shifted from Kotah to Bundi 
some time in November, 1950. He further stated, in cross examination that he 
only inspected the tank at Sironj and made no survey, that there was no 
crowd or collection of people at the time of his in.spcction and that he stayed 
at Sironj for about 2 days. According to the witness there was .some survey 
of tanks in Sironj Sub-division for the first lime in 1952 and ^ain in January 
1953, after a receipt of a letter from the S.D.O. or Tehsildar Sronj, sometime 
in 1952 or 1953, about the repair of some tanks in that areas but survey could 
not be undertaken immediately since there was no staff then available. He also 
ecxplained that he could not got to Sironj before September owing to the rainy 
season in Sironj during which it is not possible to go to that area by car. 

In his evidence the respondent stated that during his stay at Sironj Shri 
N. N. Bakshi never visited the place and at least did not meet him nor did he 
get information about his visit to that place during the period. 

ft will be seen from the above narrative of the evidence, on this issue, that 
the only witness as to the remarks Shri Bakshi is alleged to have made durmg 
the visit to the Court compound, is Shri Ghanshyam Saran Bhargava, whose 
nomination papier was remeted at the time of scrutiny of nomination papers 
during the bye-election. The file of nomination papers along with other docu¬ 
ments connected with the bye-election was summoned from the Returning 
Officer’s office and has been placed on record at the instance of the jietitioner 
himself. In appears from the nomination file of this witness that his nomina¬ 
tion paper was rejected on the objection of thei respondent himself 
that he had been dismissed for misconduct and corruption,' In the 
circumstances the witness cannot be considered as disinterested or reli¬ 
able, For other reasons also it is difficult to rely on the the evidence of this 
witness for, while he states that he was the candidate of the Hindu Mahasabha 
at the bye-election and Shri Madanlal was his covering candidate. The latter 
who actually contested the election, on behalf of the Hindu Mahasabha has 
stated, in cross examination, that it was the Sanyukt Dal and not the Hindu 
Mahasabha which had set up Shri Ghanshyam Saran on its own ticket and that 
he was under no obligation to withdraw the nomination in case the nomination 
paper of Shri Ghanshyam Saran had been accepted. PW, 16 Shri Prem 
Narayan Joshi, who is the local Secretary of the Hindu Mahasabha has also 
stated that Shri Mandanlal was the Hindu Mahasabha condidate and that Shri 
Ghanshyam Saran was not the candidate on behalf of the Sabha. From all 
this it does not ^pear that Shri Ghanshyam Saran is a very truthful witness. 
Moreover it is difficult to believe that, immediately on the first instruction of a 
vakil in the court compound Shri Bakshi, a responsible officer, should have 
started convassing support for the respondent without even knowing the an- 
tecidents or afflUation of the witness. 

As for the evidence of Shri Kesrimal P.W.22 he is also the defeated P.S.P. 
canddiate and apart from this fact which raises doubts as to the disinterested na¬ 
ture of his evidence, he does not say specifically at what pluce and time and in 
whose piesence Shri Bakshi made the alleged observations to tbe people who had 
collected there. He does not speak of the presence of P.W JO or P.W, 17, who 
Have given evidence as to the alleged episode at the tank. In the circumstances 
the evidence of this witness also cannot be relied on. The remaining two wit¬ 
nesses P.W. 10 and P.W. 17 were both active workers for the P.S.P. candidate, 
the former having been the Deputy Secretary of the Local, P.S.P. Organisation. 
For that reason alone their evidence cannot be considered ils disintere.sted. It 
further ^pears from the record of P.W. lO’s evidence that he at first gave the 
time of Shri Bakshi’s visit as 3 or 4 days before the election which could only 
have meant the polling day i.e. the 15th November, 1953. But after his learned 
Counsel had observed that by the word election he meant the day fixed for 
filing nominations, the witness corrected himself to that effect and .said that 
Shri Bak.shi had come 3 or 4 days before the day fixed for filing of nominations. 
This seems to show that the witness himself was not sure about the time of Shri 
Bakshi’s visit and if the visit took place near about the polling date, the date 
conflicts with the one stated by the petitioner in Schedule I-A. tee other 
witness P.W. 17 thus remains the only witness of this episode and not being a 
disinterested witness it is not possible to base a flnding on his evidence. It will 
also be seen that, while P.W. 10 does not say that Mr. Bak.shi spoke anything 
about his having been seen for tbe survey by the respondent, according to 
P.W. 17, Shri Bakshi said that he had been deputed by Shri Brij Sunder himself 
to make the survey. It is also significant that in the particulars supplied in 
Schedule I with the petition it was not stated that what Mr. Bakshi did was at 
the instance of the respondent and it was only in the revised Schedule I-A that 
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this specific allegation was added. It may be that the denials of Shri Bakshi 
and ^ri Furkhan Ali, Road Inspector, who have given evidence on behalf of 
the respondent may not be of much value, since they were not expected to admit 
the allegations against them if they had really acted in an objectionable manner. 
But it docs appear from Shri Bakshi’s evidence that the preliminary survey of 
the tanks had been already made by an Assistant Engineer in 1951-62 at the 
instance of the S.D.O, and it was after the rainy season that Shri Bakshi came 
to inspect the tank. 

For the foregoing reasons the evidence of the petitioner’s witness on this 
issue does not appear to be reliable and the finding on the issue is in the 
negative. 

In view of the above finding issue No. 7 (,b) does not arise. 

Issue No. 9(a) 

This issue is connected with para 11 of the petition relating to the alleged 
assistance given by certain Government servants in furtherance of the prospects 
of respondent’s election and with Schedule I annexed to the petition of which 
item No. 1 is to the effect that Shri Hari Smgh, Chief Panchayat Officer, 
Rajasthan, went to Siron] and had a talk with the Panchas of that area to 
arrange votes for the Congress candidate. In the revised Schedule I-A it was 
stated, by way of better and further particulars that, in August 1953, the Chief 
Panchayat Officer, Shri Harisingh, at the instance of Re^ondent No. 1, called 
a Sammelan of Panchas and asked them to arrange for Congress votes. In his 
statement under O.lO.r.l the petitioner further stated that the Sammelan of the 
Panchas of Sironj sub-division was held at Sironj on two consecutive dates 
between the 5th and the 12th August 1953 and Shri Harisingh Chief Panchayat 
Officer, asked the Panchas At the Sammelan to arrange for votes for the Congress 
Candidate. The respondent of course denied the truth of the allegations con¬ 
tained in para 11 and stated that they were at tissue of lies. 

On behalf of the petitioner only two witnesses namely P.W, 14 Shii 
Ghanshyam Saran Bhargava and P.W. 19 Shri Santosh Kumar have given evi¬ 
dence on the issue. On behalf of the respondent the only witness examined is R.W 1 
Shri Harisingh, Chief Panchayat Officer. P,W. 14 states that Shri Harisingh, 
Chief Panchayat Officer visited Sironj about two month.s prior to the date of 
polling and held a Camp of the Panchas and Sarpanchas of the sub-division. A 
meeting is also said to have been called on the occasion at which the Chief 
Panchayat Officer invited influential and respectable citizens and party leaders 
numbering about 40 including the witness and some Government officials besides 
the Panchas and Surpanchas, At this meeting the Chief Panchayat Officer is 
said to have delivered a speech in the course of which he observed that it was 
Shri Brij Sunder Sharma who, as Minister-in-charge of the Gram Panch^yats 
in Former Rmasthan got the Gram Panchayat Act enacted and the Panchayats 
established. Shri Harisingh is further said to have observed during his speech 
that Shri Brij Sunder was going to contest the bye election and he (the speaker) 
expected the Panchas and Surpanchas and others to extend their support to Shri 
Brij Sunder adding that he was not satisfied with the working of any of the 
Panchayats and they were likely to be dissolved and that in case Shri Bri] 
Sunder was elected he would extend all possible help to the Panchayats which 
then would not only be allowed to stay but their working would also improve. 
The witness also said something about the speech of Shri Ram Karan Joshi, the 
then Minister of Local-self Government who presided over the meeting, but 
since this allegation is not contained in the particulars in Schedule I, it cannot 
be considered. In cross-examination the witne.ss further stated that the occasion 
of the meeting was the inauguration of the Panchayat Camp and that amongst 
respectable persons invited to the meeting were Shri Santosh Kumar, Shri Laxmi 
Chand, Shri Prem Narain and Shri Kesri Mai Jain, 

The other witness Shn Santosh Kumar Saksena, P W. 19, who is a member 
of the Municipal Board, Sironj, states that the Chief Panchayat Officer came to 
Sinonj 2 to 3 months before the polling day and that the witness was invited to 
attend the inauguration of a camp of Panchas and Sarpanchas at Sironj by Shri 
Ram Karan Joshi, the then Minister for Local-sell Government. Thirty to forty 
of the elite of Sironj are said to have been prc.scnt as invitees. According to the 
witness the Chief Panchayat Officer addressed those assembled, after the 
inauguration ceremony and said that Shri Brij Sunder Sharma, while he was a 
Minister in Former Rajasthan was the author of the Panchayat Act and if he be 
elected and appointed as a Minister in the Government they might expect 
better legislation. The witness admitted that he is a worker of the P.S.P. and 
had canvassed for the P.S.P. candidate. 
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R.W. 1, Hari Singh, who was also resummoned for evidence stated that the 
Panchay.it Sammelan at Slronj was held on the 3tith, 27th and 28th June, 1953, 
having been called by him as a sort of conference-cum-training camp of all the 
Panchas of that area, that the invitations to the gentry of Sironj on the occasion 
of the inauguration ceremony were not issued by the Panchayat Department but 
by the local oilicerg such as the S.D.O., that the general notice inviting the 
Panchas and Surpanchas to the conference was issued on the 19th June, 1953, 
after the Minister for Local-self Government hhd on the 19th June telephonically 
approved on the proposed dates for the conference. The witness further stated 
on the basis of his record that he had submitted a note on the 9th April 1953 
suggesting such a conference at Sironj and had discussed the matter personally 
with the Minister for Local-self Government on the 28th April, Nine such 
Sammelans were held at different places in Rajasthan in the year 1953. Seven 
in 1954 and Twenty in 1955, there being a budget provision for such Sammelans 
which was Rs. 20,000 in 1953. The witness denied that in hi.s speech at the 
inauguration ceremony he had stated anything as to the respondent having been 
the author of the Panchayat Act in Former Rajasthan or as to any expectations 
of better legislation. In fact, according to the witness, legislation in connection 
with the Panchayats was already before the Rajasthan Assembly and at that time 
the witness did not even know that Shri Brij Sunder was going to stand in the 
bye election from Sironj. In cross-examination the witness added that the 
Panch Sammelan was part of a chain or series of Sammelans and that it was 
inaugurated by the Minister, Local-self Government in accordance with the 
previous practice. 

The respondent in his evidence stated that Shri Hari Singh did not organise 
the Pancha’s camp at his instance and he did not even know at what time any 
such camp was organised. 

As already pointed out under Issue No. 7, P.W. Shri Ghanshyam Saraa 
Bhargava, whose nomination paper was rejected on the objection of respondent 
No. 1 on the ground of dismissal from service, does not seem to be a disinterested 
witness and for other reasons also, already explained under that Issue, he does 
not seem to be speaking the truth. According to the witness, the camp was held 
two months before the date of polling i.c. sontewhere about the middle of 
September but according to the petitioner’s statement under O.lO.r.l, the camP 
was held between 5th and 10th August. If, as the witness states, influential 
and respectable citizens of the place and party leaders were all invited to join 
the inauguration it is very unlikely that the Chief Panchayat Ofiicer should 
have on such a public occasion made a speech directly or indirectly seeking 
support for Shri Brij Sunder Sharma, whose selection as the Congress Candidate 
by the Central Parliamentary Board had not till then even taken place, since 
according to documentary evidence on record it was communicated somewhere 
towards the end of September and even the recommendation by the Pradesh 
Congress Committee in the respondent’s favour was made on the 29th of May. 
The camp was undoubtedly held from the 26th to 28th June as part of a chain of 
such Sammelans and whatever might have been the main or subsidiary object 
of the Sammelan it is difficult to believe that in a gathering of invitees from 
amongst all parties the departmental head shaiild have openly canvassed support 
for the Congress candidate. If the officer was daring enough to do so then surely 
some independent or non-party witness from amongst the 30 or 40 .said to have 
been invited on the occasion could have been produced In support of the aUes®- 
tion. The witness himself has named Shri Prem Narain and Shri Kesri Mai 
Jain as two of those who were present at the inauguration ceremony but neither 
the former, who is the Local Hindu Sahha Secretary nor the latter who was 
himself the P.S.P. Candidate at the bye election were asked to give evidence on 
this issue. The same observations would apply to the evidence of P.W. 19 Shri 
Santosh Kumar. He also actively worked for the P.S.P. candidate in the bye 
election and cannot be said to be a disinterested witness. According to this 
witness also the camp was held 2 to 3 months before the polling day which can 
mean the middle of August or September and the time neither coincides with tho 
one given by the petitioner in his statement under O.IO.R. 1 nor with the actual 
dates of the Sammelan as given by the Panchayat Officer from the records. 

Moreover, as already pointed out above, it was not stated in the original 
Schedule I that what the Chief Panchayat Officer said or did at the Sammelan 
was at the instance of Respondent No. 1 and this particular allegation seems to 
have been added as an afterthought in Schedule I-A. 

The issue also refers to Shri M. L, Bhavya, District Panchayat Officer, Kotah, 
having aided the Chief Panchayat Officer in this matter. But there is not an iota of 
evidence on that point in the statement of Shri Ghanshyam Saxan and of Shri 
Santosh Ifumar Saksena. Only the Chief Panchayat Officer was asked, in cross 
examination whether the Panchayat Inspector for the Sironj area was at Sironj 
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during the bye election to which he replied that he had no information on the 
point. This part of the allegation was not pressed at the time of arguments. 

For the foregoing reasons it cannot be held to be proved that the Chief 
Panchayat Officer convassed support for respondent No. 1 at the inauguration 
ceremony of the camp of Panchas or that if he at all did it he did so at the 
instance of respondent No. 1. The finding on the issue has, therefore, to be in 
the negiiive. Issue No. 9(b) docs not arise in the circumstances. 

Issue No. 10 (a) 

This issue is connected with para 12 of the petition in which it is slated tliat 
the corrupt practice of undue influence was practised by the respondent himself 
and through his agents by getting it preached by Muslim leaders to the Muslim 
male and female voters that Muslims as a community shall have to quit the 
country if they did not cast their votes in favour of the respondent he being the 
nominee of the Congress which was characterised as the saviour of Muslims in 
India. It was further stated in that para that the Muslim leaders administered 
the oath of Quran to the voters to follow its dictates to support only that party 
which is in power. It will be seen that, in so far as the first part of the allega¬ 
tion is concerned, it docs not by itself amount to a corrupt practice inasmuch as 
even if preaching in that form was resorted to it amounts only to an argument 
in favour of the Congress to the effect that as a non-communai party it had' 
protected the Muslims in India and in case a candidate of any other party, 
particularly a communal party was returned to power the Muslims might have 
to quit the country. This form of preaching does not amount to intimidation 
or to imduc influence within the meaning of S. 123(2) of the Representation of 
the Peoples Act read with clause (ii) of its Proviso. The second part of the 
allegation as to the admlnl.stration of oath of the Quran to the voters to follow 
Its dictates to support only the party in power and its candidate also does not 
seem to attract the provisions of S, 123(2) read along with clause (ii) of its 
proviso. Schedule II. which was referred to in para 12, as containing the parti¬ 
culars of the corrupt practice gives no other details except the names of the 
persons who preached and the place where they preached. The persons who 
preached at Sironi are given as Maulana Hlfzur Rahman and His Highness the 
Nawab Sahib of Tonk, but the allegation as to the latter has not been pressed. 
This Schedule also does not, therefore, furnish any material in support of the 
allegation of corrupt practice. In the supplementary schedule II-A, however, 
which Was furnished, subsequently by way of better particulars, it was stated 
that Maulana Hifzur Rahman’s preaching to the Muslim voters at Sironj was 
to the effect that if they did not vote lor the Congress they would be punished 
by God. The allegation as to such a preaching although It seems to attract the 
provisions of S. 123 (2) read with clause (u) of its proviso, is obviously 
Incon.^istcnt with the particulars already contained in para 12 of the petition as 
already stated above. I would have been quite justified, in the circumstances, 
in not dealing with the evidence at all in so far -as it is inconsistent with the 
original allegation in the petition, but I would still consider it in so far as it 
goes m order to avoid all objections. 

The only evidence on the issue is that of P.W. 10 Shri Mohammad Khan, 
P.W, 12 Shri Yusuf Qureshi and P.W. 17, Shelth Chand Khan while the evidence 
in rebuttal, on behalf of the respondent, is that of R.W. 4 Maulana Abdul 
Rahman. P.W. 10 Mohammad Khan who worked for the P.S.P. candidate at 
the bye election and is al.so the Deputy Secretary of the local P.S.P. Organisa¬ 
tion, as already stated, says that ho attended two meetings addressed by Maulana 
Hifzur Rahman, President of the Jamivat-Ul-Ulema Hind, Delhi, who visited 
Sironj during the bye-election. At the first meeting said to have been addressed 
by the Maulana at the Muslim School known as Takiya, where the Maulana 
was staying, he is said to have exhorted 40 to 50 leading Muslims of the place, 
who had collected there, to support, in keeping with the teachings of the Quran 
and Hadis, the Congress Party, which was m power and was supporting Muslims 
and is said to have added that a Muslim, who did not act accordingly, would 
be disobeying the commands of God, It will be seen that In this alleged exhor¬ 
tation there is no direct reference to the incurring of the displeasure of God, 
which is necessary to bring it within the definition of intimidation u/s 123(2)! 
At the second meeting which was held at Jama Masjid and attended by a large 
number of Muslims the Maulana is said to have told the audience that, according 
to the precepts of Islam Muslims should support the (Congress since it w{* the 
only party which would look after Muslim interests. Obviously there is nothing 
objectionable in such an exhortation. 

P.W. 12, Yusuf Qureshi, a resident of Bhopal who claims to have visited 
Sironj during the bye election as a journalist and as a reporter of an Urdu Weekly 
“Naya Sathi'’ of Bhopal says that at a camera meeting of Muslims the Maulana 
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after quoting certain Ayats from the Quran explained their substance to the 
effect that -whenever calamities befell Muslims it was due to their not followmg 
the commands of God and he further told the audience to remember that if, on 
this occasion, they did not follow his advice the wrath of God will descend on 
them. The Maulana is said to have asked the audience to vote for the Congress 
party. At the Friday meeting of Muslims in Jama Masjid Maulana Jlifzur 
Rehman, after giving a discourse on the condition of the Muslims and having 
described the Congress programme, is said to have appealed, in the name of 
religion to the Muslim audience to vote for the Congre.ss candidate because the 
Congress party was m power and was the protector of Muslims, He is also 
said to have observed that the other parties particularly the Hindu Maha Sabha 
were of a communal nature and were not working in the interests of Muslims, 
It will be seen that in so far as the alleged exhortation at the Jama Masjid is 
concerned there is nothing legally objectionable contained in it. The witness, 
however, does not appear to be reliable one from his antecedents and the nature 
of his evidence. 

P.W. 17, Shekh Chand Khan who also worked for the P.S.P. candidate during 
the bye election, states that at the Madarsa meeting Maulana Hifzur Rahman 
told 20 to 22 leading Muslims after reading out the Quran and translating those 
portions that it was the command of God to Muslims that they should obey the 
Government of the day and since the Congress was in power it was the duty 
of the Muslims to support that Government. He is, however, said to have 
observed that in case Muslims failed to do so they would incur the wrath of 
God. The witness does not refer to the other meeting at Jama Masjid. The 
witness’s allegation as to the Maulana having invoked the displeasure of God 
in his exhortation to Muslims is an addition to what P.W. 10 Mohammad Khan 
has stated. In any case the witness having been a worker of the defeated P.S.P. 
candidate, cannot be said to be disinterested. If the Maulana really said any¬ 
thing objectionable at any of the meetings it should have been possible for the 
petitioner to produce independent Muslims of the locality m support of his 
allegations, 

R.W. 4, Maulana Abdul Rahim, who is the president of the local Jamiat-Ul- 
Ulema at Sironj and at whose instance the Maulana is said to have visited 
Sironj in connection with the work of the Jamiat says that he was throughout 
with the Maulana having been incharge of the arrangements and denies that the 
Maulana at any of the meetings made any appeal in the name of religion to 
support the Congress. 

It is not necessary to consider the respondent’s evidence in view of the weak¬ 
nesses in the petitioner's evidence as already pointed out by me. The finding 
on the issue has, therefore, to be in the negative and I find 
accordingly. Issue No, 10(b) does not arise in the circumstance. 

Issue No. 12 (a) 

This issue is connected with para. 13 of the petition in which the allegation 
embodied in the issue has been made. It is alleged in that para, that the polling 
at the ladies’ polling booth at Raoji ki Haveli was purposely delayed upto 11 a.m. 
at the instance of respondent No. 1 and his agents with the result that about 
400 ladies, who wanted to cast thch votes against the Congress had to return 
from the booth. No .separate schedule of particulars regarding this allegation is 
annexed to the petition. The witnesses, who have given evidence on behalf of 
the petitioner on this issue, are P W 2 Shrimati Bhagwati Devi, P.W. 5 Shri 
Purshottam Das Mantri, P.W. 10 Sayed Mohammad Khan, P.W. 13 Prem Narain 
Joshi, P.W. 20 Shri Madanlal and P.W. 22 Shri Keshri Mai Jain. 'The respondent 
has produced, in rebuttal R.W. 2 Shri Randheer Singh, R.W. 14 Shri Ghan Shyam 
Das and the re.spondcnt him.self as R.W. 19. 

P.W, Shrimati Bhagwati Devi Is a member of the P.S P. who visited Sironj 
during the bye election and was a polling agent, at the ladies polling booth, on 
behalf of Shri Keshri Mai Jain, the Praia Socialist Party Candidate, She states 
that instead of the scheduled time of 8 a.ivt. the polling started at the ladies 
polling booth in question at about 10-30 or 11 a.m. that the Presiding Officer, 
to whom she complained in writing about the delay, told her that she had not 
received any instructions till then for starting the polling, that 400 to 500 women 
vote4rs had to leave the polling station after waiting and only 10 to 12 voters, 
who wore to vote for the Congress were allowed to cast their votes. She further 
sa.vs that when her written complaint had no elfcct, she called Shri Purshottam 
Das Mantri, the Praja Socialist Party leader from Kotah, who after making 
some enquiry also made a written complaint about the matter to which the 
Presiding Officer gavfe a reply in writing, the contents of which she did not know. 
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P.W. 5 Shri Purahottam Das Mantri, Provincial Secretary of the Praja Socia¬ 
list Parly states that at one of the two polling booths at the ladles’ polling station, 
which was presided over by Shrimati Soori, Deputy Inspectress of Girls" Schools 
at Kotah, polling had not started till 10-55 a.m., that on receiving the complaint 
at about 10 a.m. he searched for the Praja Socialist Party’s candidate Shri 
Keshri Mai and along with him reached the polling station at 10-30 a.m. and 
that Shri Keshrimal who had gone into meet the Presiding Officer, told the 
witness on returning that it was a fact that polling had not commenced at one 
of the polling booths in the polling station and he had taken this in writing from 
the Presiding Officer. The document which was handed over to the witness by 
Shri Keshrimal is Ex. P. 1/P.W 5 and was produced by the witness, The witness 
further says that 400 to .500 ladies returned without voting from the polling 
station and that some of them who were coming out told the witness, on enquiry 
that the Sarkar wanted the Congress candidate to win and they, who had been 
wailing there since 8 O’clock in the morning, had not been allowed to cast their 
votes. In cross examination the witness admitted that his information about 
the polling having not started upto 10 a.m. is based only on what £5hri Keshri 

Mai had told him and on what some of the lady voters outside the polling station 

liaj. told him, The witness did not bring the matter personally Iq the notice 
oi the Returning Officer nor did he made any complaint to the Election Commis¬ 
sion in the matter. 

P.W. 10, Syed Mohammad Khan. Deputy Sccreta^ of the local P.S.P. Organi¬ 
sation, .states tfiat he visited the polling .station at Raoji Ki Haveii at 8-30 or 9 
A.M. and found 400 to 500 women, most of whom were Hindus, waiting to cast 
their votes. The witness further states that after about one hour when he again 
visited the polling booth along with the P.S.P. candidate there were very few 
persons present and that Shri Keshrimal went into the pMling booth and came 
nut with a paper Ex. ?. 1 which was shown to the witnejR and that thereafter 

the polling commenced The witness does not speak of the presence of Shri 

Purshottam Mantri P.W. 5, although he says that it was in his presence that the 
P.S P, candidate went in and brought the piece of paper Ex. P. 1 with him. 

P.W. 18, Shri Prem Narain Joshi, Secretai’y of the local branch of the Hindu 
Maha Sabha stated that while he was on his way to the Raoji ki Haveli polling 
station, certain ladies, whom he met at about 10-30 a.m. and who were returning 
from that polling station were heard by him talking amongst themselves that the 
Congress Party is so managing the voting that only those voters who supported 
the Congress got a chance to cast their votes. This is obviously hearsay evidence, 

P.W. ‘20, Shri Madanlal was the Hindu Sabha candidate at the bye election. 
He states that while he was at another polling station he received information 
about 10-30 A M, that polling was not being started at Rao,ii ki Haveli and voters 
were returning from there. On proceeding to the Haveli he "found Shri Keshrimal 
having an argument with the Presiding Officer, Shrimati Soori, who was telling 
Shri Keshrimal that she had not received instructions till then to start polling 
at the second polling booth in the Haveli and she gave a chit in writing to him 
in the witness’s presence, which is Ex. P. 1. The witness says further that on his Way 
to the Raoji ki Haveli he wa.s told by ladies returning from there that they were 
not being permitled to cast their votes at that polling station on the 
alleged ground that their names weie not included in the list for the area 
in 1hat polling station and that those women who were voting for the Congress 
were bemg permitted I 0 cast their vote.s £it the Haveli. The witness says further 
that he himself noticed at the polling station that only those women voters who 
had slips with a pair of bullocks printed on them indicating that they were to vote 
for the Congress were being permitted to go in while tho.se carrying slips issued by 
other parlies were not being permitted and were being told that their names were 
not there in the voter’s list and that in 10 to 12 cases which had been refused 
admission on these very grounds the witness himself pointed out their names and 
got them admitted. According to the witness a queue had been formed outside the 
polling Elation of only those voters who were carrying slips of the Congress Parly 
while those carrying slips of the other parties had been turned away by the agents 
of the Respondent No. 1. The witness had not appointed any lady agent at the 
polling station and the male agents that he had appointed were not permitted to 
enter the polling station, which mistake the witness realised subsequently, The 
witness did not complain to any authority about this alleged irregularity but Shri 
Niraiijan Verma on his behalf is said I 0 have sent a telegram to the Election 
Commission, Delhi, by way of complaint. 

P,W.22, Shri Keshrimal Jain, who is the P S.P. candidate sayg that, at one of 
the polling booths at the ladies polling station polling did not start till 1 p.M. 
althiiugh the schedule lime was 8 a.m. and even the staff of that polling booth 
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was working on the other polling booth, that the ladies who went for casting their 
votes at the booth In question were told that their names were not on the list and 
had to return without casting their votes, their number being 500 to 600. The 
witness on receipt of news of these developments between 10 and Ham. came 
to Raoji ki Haveli and complained to Mrs Soori, the Presiding Officer, who told 
Iiim that she had no instruction to start the other polling booth and gave a written 
reply Ex. P. 1 when the witness made a written complaint to her. According to 
"the witness the ladies who had turned away from the booth in question never 
returned. 

R.W. 2, Randheer Singh, who was the S.D.O., Sironj, and Returning Officer 
Tor the bye election, states that at the Polling station for ladies at Raoji ki Haveli 
in Sironj there were twe polling booths betw’een which there was a partition in 
the form of a barricade of bamboos. According to the witness what happened 
was that a very large number of female voters suddenly congregated at only one 
■of the polling booths having a come there after cooking their meals and of those 
only those whose names were on the list of those two booths ivcre able to cast 
their votes, there, but there was some difficulty in arranging for a number of 
women workers to sort out and separate the voters who were on the list of other 
hooth.s. There was, however, initially no delay in starting the polling on any 
booth. No body complianed to the witness that any Government officials were 
helping Shri Brij Sunder during the bye election nor did any such complaints 
came to his notice. In cross examination the witness explained that between 11 
and 12 a.m. he was at some other polling station when he received the informa¬ 
tion that there was a lot of overcrowding at the ladies polling station. On going 
to the polling station he found overcrowding at one of the polling booths and 
himself sat down at the polling station and directed the voters to the respective 
hooth.s for some time and left after regulating the polling for about half an hour. 
It was not brought to the witness's notice that any chit had been given by the 
Presiding Officer about the polling arrangements to any authority and he had no 
'talk at all with the Presiding Officer about such a chit. 

R.W. 14 Shri Ghan Shyam Das Bharadwaj, who,was the Tchsildar, of Slronj 
during the bye election, had been appointed as Assistant Returning Officer. He 
states that on the polling day at about 7.30 a.m. or it might be later a bald headed 
fat per.son {probabl 3 ' meaning the P.S.P. candidate) came to him and reported 
that there was a crowd collected at the women’s piolling station located at the 
Raoji ki Haveli and that polling there was not proceeding smoothly. The witness 
immediately reached the spot and came to know that a considerable number of 
female voter.s pertaining to the other polling station located at the Customs Office 
had collected at the Raoji ki Haveli where they could not be permitted to cast 
their votes. The witness who had got the Irit for both the Polling stations 
■checked the particulars regarding the voters present at the Haveli and sorted 
theip out and directed those pertaining to the other polling station to proceed 
there. All this took about one hour and during all this time polling continued 
in respect of the women voters who were rightly present at the polling station. 
The witness him.self got the female voters arranged in a queue and deputed an 
additional clerk to work at the polling station after appointing him as the polling 
■ officer. He denied that the commencement of the polling at any of the booths 
at Raoji ki Haveli had been delayed at all. According to him the afore.said trouble 
that took trouble that took place there -was only between 8 and 9 a.m. after which 
the polliim proceeded quite smoothly. In cro.ss-cxamination the witne.ss stated 
that no official report about thi.s confusion at Raoji ki Haveli wa.s made since there 
was no interruption in the polling, that the total number of voters who had con¬ 
gregated at the Haveli due to this confusion was about 200 hut the number was 
progressively reduced as the voters were being sorted out and that the women 
who had wronglv collected at the polling station were murmuring and complain¬ 
ing about their non-inchision in the list and that the Presiding Officer had also 
•complained to him that the vo'ers who had wrongly collected there were refusing 
to return in spile of her pointing out to them that their names were not on the 
list 01 that polling booth. 

The respondent himself has referred in detail to this episode in his evidence. 
He states that there was no delav in Ihe commencement of the polling at any of 
the polling booths at Raoji ki flaveh but what really happened was that there 
were two polling stations each with two polling booths reserved for ladies one 
at Raou ki Haveli and the other at the Customs Office, that some of the women 
voters pertaining to the polling Station at the Customs Office, instead of going 
to that pclling .station came to the polling station at Rao.ii ki Haveli and thronged 
at one of the polling hooth.s there with the result that they had to return on 
finding that their names were not in the list maintained at that polling station 
and after they had been directed to proceed to the polling station at the customs 
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office. The respondent further explained, during cross examination, that confu¬ 
sion amongst the lady voters arose because In the ward known as the Maulana’s 
ward, the dividing line for the voters pertaining to the two polling stations was a 
street at the right side of which were the voters pertaining to the Raoji ki Haveli 
while those on the left pertained to the polling station at the Customs Office and 
what happened was that some of the voters of the left side had gone to the Raoii 
ki Haveli instead of going to the Customs Office. He further stated in cross 
examination that there could not have been any complaint to the Presiding 
Officer about the delay in the commencement of the polling but there was a 
comi*laint bji Shri Keshrimal about a change of a clerk from one polling booth 
to' another m the Haveli and the witness came to know that Shri Keshrimal 
wanted this to be given in writing. When the witness visited Raoji ki Haveli 
the second time at about 10 a.m. he found two hundred to three hundred ladies 
•collected at the haveli to cast their votes. 

It has to be noted that although the women voters were the most material 
witnesses on this issue not a single such voter has been. produced on behalf of 
the petitioner in support of the allegation nor has any husband or near relation 
■of anv female voter been produced to substantiate the charge. The document 
Ex. P 1, which is said to have been handed over to Shri Keshrimal by the 
Presiding Officer Mrs. Soori in reply to the former’s written complaint to her. 
■does not contain any reference to the alleged delay in the commencement of 
the polling. It merely shows that one of the clerks of polling booth No. 2 had 
been deputed to polling booth No. 1 because there was lot of trouble at booth 
No. 2 and seems to support the respondent’s ver.sion of the episode rather than 
tbal of the petitioner although the first reference to booth No, 2 seem.s to be a 
slip of pen in place of No. 1. The Returning Officer Shri Randheer Singh has 
stated that he received no cornplaint from any party as to the delay in commence¬ 
ment of polling and that there was actually no delay and the Assistant Return¬ 
ing Officer Shri Ghan Shyam Das P.W. 15 confirms that he had deputed one 
additional clerk at the polling booth in question due to the thronging of too 
many women at that polling booth, many of whom pertained to the polling 
.station at the Customs Office. The explanation given by the respondent himself 
in his evidence regarding the confusion that prevailed at the polling station at 
Raoji ki Haveli for some time appears to be quite convincing. It is common 
ground between the parties that a large number of female voters had thronged 
at one of the polling booths at Raoji ki Haveli and that manv of them had to 
return without casting their votes at that polling booth. 'The only difference in 
the two versions is as to the explanation for their return. The Returning Officer’s 
explanation that the ladies came in large numbers at the wrong polling booth, 
after cooking their morning meals and that he himself sorted them out and 
regulated the polling for some time and then left, also appears to be quite con¬ 
vincing. Some corroboration of the respondent’s version is to be found even in 
the evidence of P.W. 20 Madanlal wherein he says that while he was on his 
way to Raoji ki Haveli he was told by ladies returning from that polling 
station that they were not being permitted to cast their votes at that polling 
station on the alleged ground that their names were not included in the list 
for the area under that polling station. The witness has also admitted that he 
subsequently realised his mistake of not having appointed a female agent at 
that polling .station as the respondent had done. All this goes to show that the 
confusion arising for some time at one of the polling booths at Raoji ki Haveli 
owing to voters not pertaining to that booth having congregated there end having 
had to return, has been taken advantage of and presented in a different lighi 
on behalf of the petitioner. 

Quite apart from the absence of direct evidence on behalf of the petitioner 
in support of this issue and the unreliability of the evidence that has been 
generally produced a reference to the analysis of the figures of I'Oting for the 
two polling booths at Raoji ki Haveli as revealed from form No. 16, which 
has been placed on record along with other records of the bye election received 
from the Returning Officer shows that at the two booths in the Girls School 
at Raoji ki Haveli the number of voles cast for the different candidates was as 
follows; — 


Shri Keshrimal Rhn B. S. Sharma Shri Madanlal Toial 
Bno'h No. 1 80 221 79 339 

Booth No. 2 29 200 55 234 

It will be seen that the total number of votes cast at polling booth No. 2 
were 284 as against 339 in the other polling booth and assuming that the polling 
at booth No. 1 was normal the total number of votes at booth No, 2 was less 
only by 55 votes and the proportion of votes cast for the different candidates 
seems to he practically the same in booth No. 2 as in booth No. 1. These figures 
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also do not seem to support the plaintiff’s allegation that ahy large number of 
female voters really pertaining to that booth had to Jeturn from polling booth 
No. 2 without casting their votes, there being no reason to suppose that the 
polling at booth No. 2 should have been higher than that at booth No. 1. 

The result i.s that the petitioner has failed to substantiate the allegation 
contained in this issuei and the finding on this point is in the negative 

Issue No 12(b) 

In view of the finding on Issue No. 12(a) issue No. 12(b) doe.s not arise 
Issues No. l.'i and 16 

These issues arc connected with para 17 of the petition, which runs as 
follows: 

“That the respondent No 1 has submitted a false account of election expenses 
and has deliberately withheld certain expenses which were unastonished. Some 
details are given in Schedule IK and all other particulars shall be submitted at 
the time of trial. The expenditure of respondent No. 1 is much more than the 
prescribed one. ’ 

Schedule III contained 4 items of which Nos. 2 and 3 were later given up 
and items No. 1 and 4 only were pressed which have been incorporatr.d in issues 
No. 15 and 16. Item No. 1 is lo the effect that in the respondent's return of 
election expenses no expenditure has been shown about the food charges of the 
workers numbering about 400 who were fed by respondent No 1 by starting 
“community tradition.s” at a number of place.s? Item 4 is to the effect that no 
travelling allowances for the wife of respondent No. 1 and other workers who 
went from di.stant places to work for I'espondcnt No. 1 have been shown in 
the return. In hia statement under 0.10 r. 1 the petitioner corrected para 17 of 
the petition by saying that the word “unastonished” should be read as “un- 
warranted” and that the word “traditions” used in item 1 of Sch. Ill should be 
read as “Kitchens". In regard lo is.sue No. 4 of Schedule III he stated that the 
word “allowances” u.scd therein should be read a.s “expen.scs”. In that state¬ 
ment he also gave names of the respondent’s alleged workers numbering eleven 
apart from hi.s wife who went from distant places to work a.s his agents and 
whose travelling expenses have not been shown in the return of ciection ex¬ 
penses. He promised to file a further list of other workers who are in very 
large numbers but such a .supplementary list docs not appear to have been 
filed. 

It may bo slated here that the return of election expenses filed by tho res¬ 
pondent of which a certified cemy has been placed on the record by the petitioner 
shows a total expenditure of Rs. 4126/fi/- but does not include any item of ex¬ 
penditure relating to (he fooding or travelling expenses of his workers. In his 
written statemc.nt the respondent No. 1 denied the truth of the allegations con¬ 
tained in para 17 and asserted that the account of election expenses was correctly 
submitted and was within the prescribed limit and that no expenditure was 
withhold, from the return. In regard to Sch. Ill it was stated by the respon¬ 
dent that the particular’s given in items No. 1 and 4 are vague and did not 
furnish the details as required under the law particularly the names of the 
workers and the dates when they were fed. It was, however, denied that the 
respondent paid the fooding charges of the workers A similar objection was 
taken as to the particulars given in item 4 of Sch. HI and in regard to his wife 
the respondent stated that she had gone to look after him and her visit had no 
connection with the election. It was contended that in view of its vagueness and 
absence of particulars the schedule cannot be taken into consideration. 

Under Section of the Act, where a charge as to the commission of any 
corrupt practice at the election is made in the petition it is obligatory on "the 
Tribunal to record a finding W’hether any corrupt practice has been committed 
at the election by or with the connivance of the candidate or his agent and to 
record the names of any pe sons who have been proved at the trial to have been 
guilty of any corrupt practice and the nature of that practice. Since a charge 
of a major corrupt practice has been made against the respondent in para 17 of 
the present petition this Tribunal is bound to record a finding on the issues 
ai ising from the charge. 

Most of the petitioner’s witnesses have given evidence on these issues while, 
on behalf of the respondent RWs. 5, &, 10, 11, 15, 16 17, 18 and the respondent 
himself have given evidence in rebuttal. 
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P 'V/ 2 Bhagwatidevi of Tonk, a member of the PSP who was at Siron] 
during the byei-election tor 6 days, states that 200 to 250 workers were working 
at the Congress Office at Sironi located in the mam market who belonged to 
various places including Ramgaii] Mand Kotah, Jhalav/ar, Latcri, Bundi, 
Ba an, Jaipur and Bharatpur and tlidt they were fed at a mess She could, 
howe^^er name cn’-v Shn Lai Behan ML A of Baian Shri Tarangi ML A of 
Jhala\ ar a d Shii In a Dutt S vadhe^n of Kotah amongst male workers and 
Shrimati Sbankuutala Shaida ci Jaipur and Mrs Brij Sunder amongst lady 
worKe s out of the 8 01 10 lady workers that were alleged to have b^^en working 
for the Congress In cross examination she stated that she was not m a position 
to say ynetner ihe fooa or the rations that were received for cooking m the 
mess were supplied free or on pa'mmt Shri Mukti Lai Modi, ML A, who has 
left the Congress, states that he uent to Sir on] during the bye-election about a 
fortnight before the polling day ana during the single n'ght that he remained 
there he remained standing for some time in front the Congress Office where 
he found about 30 workers some ot whom -were ms de the office and others 
outsiie He cuuld name only one Shii Indra Dutt Swadheen of Kotah but 
added that some of th^ wo^ker^ were from Kotah and some from Siion] He did 
not refer m his evidence to any mess or fooding arrangements of workers 
P W 4 Shri Nemichand Jam of Incuagarh who is a member of the Piadesh 
Congiei,s Committee, states that on the 12th November 1953, (i e 3 ciays before 
the polling day) he went to Lateri m Sironj Sub-Division in connection with 
the b\e election md that he took his evening meals along with Shri Keshrimal 
Gangwil of Bundi and Shri Sohansingh of Kaprail at a mess which was managed 
by Shri Bhairon Prakash and airanged by the Congress Party for feeding its 
workeis The w‘ness also visited Sirom on the Ibth November le the day 
following the poJ mg day and found about 100 to 150 wo kers present on that 
day who had been fed at a mess being run by the Congress Par+y where two or 
3 cool s were employed The witness -furthei stated that the counting of votes 
at Sironj took place on the 17th of November and that 20 to 25 persons took 
their meals at the sitting during -v nich the witness took his meals and others 
weie also coming tor them meals Ho could not say who was managing or 
financing the mess but it was being un on behalf of the Congress Party at 
Sironi The witness denied m cross examination that there were two separa+e 
gtoup in the Co i^ress* Pviftv n Kotah d strict one headed by the petitioner and 
the other to which the respondent belonged but admitted that there are at 
present two groups withir ihe part/ at Kotah 

P W 3 Shri Pu s’nottam Das Provinc al Secreiary of the PSP who remained 
at Siron] fi om 8th to the 15th of November, sta+es that the office of the Congress 
Par tv at Smonj during the bye election was located m a building belonging 
eitner to Seth Keshn Singh]i or some Bohra and that there should have been 
abou. 300 to 400 Congress woikers present M Siron] some of whom we e known 
to him and all of whom so far as ne could recollect were being fed at one mess 
which was being run m one of the Havelies of Seth Keshn Smgh and was once 
VIS ted bv the witness The entire feeding at the mess was financed by Shri 
Bri] Sunder He comd nam® oiilv Dr Shanti Swaroop Data of Alwai Shn Lai 
Beha 1 M L A of Baran, Shri Chopra and Shri Barivam Singh contractor of 
Kotah the v/orkers from cut'^’d^ whom he saw at Siron] But accoiding to 
him, there w^eie workers from Xaipur Bharatpur Kotah Jhalawar Bundi 
Lateri, Hindoli, Baran, Chhipabarod Chhah-a He further stated that he was 
once invited by some Congress friends to dine at the mess because ‘Nukti and 
Pun w^as to be served that day but did not take his meals He however saw 
80 to 90 persons taking their meals on ‘hat occasion According to the witness’s 
information based on what he learnt from Shn Sardarmal a Cong'-ess worker 
and from a Munshi of the respondent belonging to Budin, the rations were 
purchased through Shn Sardarmal, and the money used to be paid bv the 
respondent’s Munshi ^ 

T ^ Shn KundanlM Chopi of Kotah who is the Vice President of the 

Laipura Tehsil Congress Committee, states that he went to Siron] at the reouest 
of the Kotah District Congress Committee, 25 days before the polling day and 
remained there upto the polling day that there were 60 to 70 Congiess workers 
present at Siron] duiing the bye-election and they were running a mess at 
Siron] as a general undertaking” Some of the workers cooked the meals dur- 
aided by one permanent cook who occasionally absented him- 
Witness could not say who financed the meals but he himself was 
paid Ite 10/- by Shn Rameshwar Dayal, General Secretary of the District Con¬ 
giess Committee, for the ]ourney from Kotah to Siron] and Rs 10/- for the 
return ]ourney He denied having invited Shn Purshottam Das PW 5 to dine 
at the mess 
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P.W. 7 Shri Laxmi Narain Azad stated that he was deputed to Sironj by the 
District Congress Committee, Kotah to convass support for the respondent and, 
on the 10th or 11th November he reached Sironj iiom where he was deputed 
on the following day to Ba^doda for convassing. He was paid ip all Rs. 20/- by 
Shri Rameshwar Ilayal, Secretary of the District Committee for the journey 
to and from Siroiij and Rs. 25/- in addition, to meet his food expenses, but made 
lus own cooking arrangement at Bagdoda. During his stay at Siionj, however, 
he took his meals at the general mess which had been arranged for the workers 
and saw 10 to 15 people taking their meals in the mess at the time he himself 
took his meals bui could not say who arranged the mess. In cross examination 
he stated that a vaKii of Kishori Patan in Bundi District was incharge of the 
general mess at Sironj that there was one cook who used to cook the food while 
the vrorkers also used to help him in cooking and mess arrangements. 

P.W. 8, Shri Rameshwar Dayal, General Secretary of the District Congress 
Committee, Kotah, at Ihe time of the bye election at Sironj and now, Presi¬ 
dent of the District Congress Committee stales that while there is no leeord of 
Congress workers that went to Siioni in order to work for the Congresr eandi- 
date a formal appeal had been mode to all Congress men to help the Congress 
candidate at the bye election alter the Congress ticket had been given to him 
and that a number of workers including the witness Shri Dhariwal, Shri Beni 
Madhuv and Shri Vaidya Krishna Gopal had gone together to Sironj u day or 
two betoro the polling day within the witness’ knowledge. The witness could not 
find any record cf thei expenses, if any, paid to workers who went to Sironj 
in order to work for the Congre-.s candidate nor any entiies in the cash book 
in regard 1o such expen^e.s, nor was he aware whethW financial help was given 
by the Congreiss Committee to Shri Brij Sunder Sharma at the bye election. Ho 
further states that if any financial hi Ip had been given to the Congress candidates 
in the bye election there .should either have been a separate account in the 
Congress Office m regard to that expenditure or entries in that behalf in the 
general cash book of the Committee. But he could not find any cuch separate 
account or entries in the cash book. Subsequently the witne.ss produced the 
account book.s nnd after they had been inspected by the pctiHoner's advocate no 
proof of any entries was sought by the petitioner. The witness bore his own 
expenditure of the journey and he and Shri Umced Mai took their food with a 
relation of the latter at Sironj. The witne.ss noticed 3 or 4 other Congress 
workers from outside. Tbei witness contradicted PW. 6 Shri Kundanlal Chopra 
and P.W. 13 Shri Laxmi Narain A.iad bv saying that he never paid any amounts 
to them in connection with the Sironj bye-election. 

P.W. 10, Sayed Mohammad Khan, Deputy Secretary of the P.S.P. stated that 
400 to 500 Congress Workers wore prc.scnt at Sironj" on the polling day some 
of whom were local and others were from outside and Shri B ij Sunder had 
made arrangements for the messing of workers at 3 or 4 different places at his 
own cost. The witness did not know from whom rations were purchased for the 
mess but there were two or three grocery shops. The witness also stated ihat 
there were two cooks from Sironj working at the general mciss run by the Con¬ 
gress candidate and there were also some cooks from Kotah. < 

P.W. 11 Master Bhola Nath, Ex-Minister, Rajasthan Government stated that 
hei visited Sironj on an official business about a month before the polling day and 
found worke. s from Bharatpur, Kotah and other places working there of whom 
10 to 20 met him. But he could not give their names He also visited Laterl 
on official work. 

P.W. 12 Shri Yusuf Qureshi of Bhopal who calls himself a newspaper corres¬ 
pondent visited Sironj during the bye election for supporting the P.S.P, candi¬ 
date and found 250 to 300 Congress workers whose messing arrangements had 
been made by the respondent at two or three places. P.W. 13, Shri Kanwarlal 
Jelia, a Congress M.L.A of Rajasthan, st^is that he was deputed by the 
respondent to work for him at Laterl where Shri Bahiron Prakash was incharge 
of the Congress office accompanied by four persons. P.W. 16 Shri Ghan Shyam 
Saran Bhargava says that no less than 600 Congress worke. s were working in 
the whole of the Constituency for the Congress candidate during the bye election 
of whom about half must have been from outside. According to the witness mess 
arrangements for about 20 days for the Congress Party workers were made at 
Si onj at the house of Shri Kishan Bhargava, pleader "Pandit” having been 
incha^e of the general mess arrangements under the general supervision of 
Shri Swadheen, Shri Daulatram and the respondent himself. The witness could 
not say from where the rations for the mess were supplied but “Panditji” used 
to pay money to a servant named Maula Kachhi for purchasing vegetables The 
“Panditji” according to the witness was not a resident of Sironj, 
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P.W. 15 Shri Rajmal Brahim of Sironj states that during the bye-elcetion a 
mess was being run by Stiri Brij Sundei respondent in which he worked as a 
cook on a payment of Rs, 2 per day. 10 lo 30 persons, according to the witness 
used to take inoais m that mess an<l Ihe number wen1 on increasing having gone 
upio about 100 on the polline, day. The me.ss was originally located m the 
house of Shri Dmlat Rai bul lalej- it was shifted to the hou.se of Shri Shri 
Kri.-nna. Originally he wa.s the only cook bul, as the number of persons taking 
food in the mess increased other cooks were engaged. On the polling day. accui’d- 
ing to the witneis one Saligram, a lady and two boys, whose names v/ere not 
known to the witness, also worki d a,s cook= 011 a monthly basis of pavni-.iit. 
Any of the cooks of the nuss ineiuding the witness used to tell the reqiiiremi nts 
ol th'^ m.Ms to Shri Brij Sunder who was .raving .at tin Imusc of Mulla ALliir 
All and the re.ipondeiit hunselt managed to send Ihe rations, which wen. not 
supplied from any particular shop. In the absence of Shri Brij Sundi 1 one 
Swadheen.il used to iniuiagc the 'upply of rations at the mess. 

P.W. 16 Shri Prom Naiam Jo.shi, states that 40U to 5U0 woikcrs from outside 

worked for Rhri Bri] Sunder during the bye-election and a mess to feed the 

workers at Sironj wa.. . un at the nouse of Shri Shia Krislin.i Vakil, whun is 
situated just ujjpositt' the wiini'.,s’s house P.W, 13 Shri Laxmi Naraui i, the 
President of the Chhalna Tehsi] Collen‘.^s Commitb t' in Kotah, who had been 
deputed by the Pre 'idi-nt of Ulf Kotah DlsUnct Congress Committee to work at 
Sironj m support ol tlv Congi.ss candidate. Having reacned Sironj on the 
12ih he was deputed on the 13lh to Semal Khcri as a polling agent ol Shri Biij 

Sunder, The wiinc.-^s found about 50 persons .sitting at the Congress OiTlce ai 

Sironj when he reached there but could recognise only 10 to 12 per.sons of his 
district. The wities.s had liis nieal.s ai Sironj in the Kothi of Munecmji of 
Ajmerwala along with Shri Dhuriwai bul could not sav what arrfingements 
were made for the fei'ding of other worker.^ 

P.W, 19 Shri Santosh Kumav, who i.s also a member of 1hc Pra.ia Socialist 
Party and who was running a tea .tall at Sironj during the bye-electiur., at.des 
that he entered into a contract with the respondent for supplying read/ m ide 
tea to the Congress Election Office, which was to be supplied by the ord ‘rs of 
either Shri vSwadhccnji or Shia Daulat Rai in the iorm of chits. According to 
this witness 250 to 300 workers from outside were working for the Congrtss 
candidate dui'ing the bye-elec lion. He states that he supplied tea .according to 
the contract during a period of over a month, the number of cups in the beg'niiirig 
being from 10 to 15 but it went on lOcriMSing until it reached the maximum of 
about 100 cups. The tea used to be supplied to the Congress workers, and the 
witne.s.s received a payment of over Rs. 400 in all for the .supply of tea in ■■evoral 
instalments after intervals of 8 to 10 days on the basi.s of cnits received by him. 
P.W 20 Shri Madanlal also .dated that 500 to 600 Congress workers of whom 200 
to 250 were local workers^ worked for the Congress candidate during the bye- 
election while on the polling day the number of workers at Sironj proper was 
about 200, and there was a concentration of Congress workers at Lateri, Anand- 
pur Tal, Deepna, Khera, Damon and Ama Dhana. A regular mess located at 
the Haveli of Ajmerwala.s had been arranged at Sironj by Shn Brij Sunder for 
feeding the Congress workers which wu:. under the general charge of Shri Kishan 
Bhargava who lives in the same Haveli while the cook was one Rajulal Brahmin. 
In cross-examination the witness stated that he had him.self seen the respon¬ 
dent’s man purchasing rations on 10 to 15 occasions from certain shops at Sironj 
namely from those of Jagannath Prasad and Jama Prasad Chorasia who were 
not supporting any particular party, but he could not say whether these shop¬ 
keepers kept any regular accounts or supplied anything on credit. He had 
himself seen rations being supplied from these shops to the respondent’s man 
through chits. One of the persons whom the witness remembered having seen 
purchasing rations from the mesa is Salig Ram of Sironj also known as Bachhu 
Maharaj, P.W. 21 Shri Kok Singh, a member of the P.S.P. says that a Dhaba 
was run in the house of Shri Shri Kishan advocate, which started working 2 to 
3 days before the polling and closed on the day after the polling and 
that the persons working for the Congress candidate used to take their 
food at that Dhaba of whom the number used to be 100 to 160 dally. The 
witness saw only one cook Rajmal working at the mess and a servant named 
Mathurva doing the menial job. The witnc.ss used to sell fruits as a pedlar at 
a distance of about 2 houses from the house of Shri Shri Kishan Bhargava where 
the Dhaba was being run. 

P.W. 22 Shri Keshrimal, the Praja Socialist Party candidate, states that a 
general mess located at the house of Shri Shri Kishan Vakil had been opened at 
Sironj for feeding the Congress workers and a Dhaba had also been opened at 
Lateri of which the entire expen.ses were borne by Shri Brij Sunder Sharma 
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respondent According to the witness the Dhabas were run for about a month 
or so He fuittier stated that out 01 the Congress workers who came from out¬ 
side 60 to 70 were from Sironi while the rest were distributed in the mofussil 
and all the workers from outside used to be fed at the Dhaba at ^wonj 

Of the witnesses produced on behalf of respondent. R W 4 M lulana Abdul 
Rahman, Chairman Municipal Board, Sironj and President of the Bocal Jamiat- 
Ul-Ulema states that 20 to 25 Congress workers from outside visited bmonj 
during the bye-election including Shrimati Bri] Sunder to canvass support for 
the Congress candidate but all the workers did not stay at Siron] throughout but 
used to visit and return RW 5 Shri Bahadur Mai, who is the Maneem of me 
shop at Sironj of Seth Kesnri Smgh Budhsingh Bapna ot Kotan, known 
Sahuwas-e-Ratlam states that he was in Sironj during the bye-election, that 
Shri Rikhab Chand Dhariwal, Shri Umeed Mai Mahatta, accompanied by two 
other workers stayed at the Haveli of Sabuwan-e-Ratlam at Siron] during the 
bye-election and that the witness personally bore the expenses j 1 ineii stay 
during the period since Shri Dhariwal 13 the first cousin ol Setiiji and 
Shri Mahatta is the witness’s brother-in-law The v/itness denies that any other 
Congress workers stayed at the Haveli or that the arrangement foi "he messing 
of Congress workers other than these four were made at the Haven 

R W 7 Aktaar Mohammad has already stated in cross-examination that 25 to 
30 woikers came to Sirono from outside to work for Shri Brij Sunder duimg 
1he bye-election, that they used to take their meals at different places a core mg 
to their convenience and that there was no common mess lun at one place for 
all of them 

R W 9 Shri Motilal, a local businessman, who was the Congress candidate at 
the gmeial elecaons 'rom tne Siror] Cj istuuency, sd,s thai there cou^d not 
have been more tnan 20 CongreoS workers from outside working at Sironj proper 
duiing the bye-election RW 10 Daulit Rai, President o the r.,hs 1 Coagiess 
Committee a'so stamd that 20 to 25 Congress workers from outride came to Siionj 
to work for the Congress cand-dam cTiing tne bye-election, that there vvere no 
separate messing arrangements at any smgls place for tnese woikers, tne 
viorkers having stayed m batches with different local workers who acted as thtir 
hosts The witness further stated that some workers sometimes took tiieir meo.ls 
with him during the period and seme others took their meals w ’■n Shri Snri 
Kiskan Vakil bat there was no regulai meoS be ng run tor the puipo^e at either 
place and tne expen.ies of f iding of these woikero were met reapecave’y the 
Witness and by Shri Shri Kishan The number of persons thai, took then m ils 
with the -Witness varied from 2 to 4 a^id Sh’-i Santosh Kuma , v/ho wa^ lunuing 
a tea 3 .all, used to serve tea at the witness’s expenses to such of the COxigi-CjS 
workers as were the latter’s guests no tea having been served to any Congress 
workeis in tne Congress Office He denied that any expenses of feeding of 
Congiess workers from outside were borne by Shri Bri] Sunder Aceo^clmg to 
the witness local Congress workers had met ore the workers f-'orn ou^nde 
arrived and had deciacd that they siould mdvicutt’y nia^ h03c> o tnern m 
accoidance with the capacity of each membei In regard to prom nent Cong ess 
leaders who came from outside the witness &tat-=d that they came at their own 
expense and either stayed for a tew hours or for the mgnt Aj guests of weal 
Congressmen and went away after addressing election meetings R W 15 
Shri Rangldl of Bundi stated in croos-examinaiion that while he -was on a /B't 
to Sironj during the bye-election he was accompanied by four Congress workers 
including Shri Bhairon Prakash that he remained at Siron] lor tym to three days 
while Other workers went to different places, tnat they did not take their meals 
at a single place during their stay at Sironj, that the total number of Congress 
workers who had collected at Sironj wnile he was there was 20 to 25 and when 
he went outside of Suonj to different places he took ms meals tnaie aBo w'uh 
different Congress workers 

RW 16 Shri Shri Kishan, Legal Practitioner of Sironj, denies that he ran 
any mess anyv/here at Sironj on behalf 01 the Congress Committee oi his party 
and stated tnat to his knowledge no such mess for the Congress workers was 
run during tne period He denied that Shri Rajmal Brahmin of Sirom who is a 
coox by profession, was engaged by him 01 by the Congi-^oS Party during the 
bye-election He vras rummoned as a witness by Shri Abn m Han along with 
a register of an alleged mess and on his informing the petu oner that he had 
no such rhess register he was asked not to aitei^ che court Accoi ding to the 
Witness, 25 to 40 Congress workers from outside were at Siioni working m 
support of the Congress Committee but he could not say where these workers 
usei to take their meals RW 17 Shri Rikhab Chand Dhariwal, wno was the 
President of the Kotah District Congress Committee dunng tne bye-election 
stated that he twice visited Sironj during ih. bye-election to canvass support 
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for the respondent and on these occasions he stayed at the house of his 
maternal uncle, Seth Keshri Singh, that Shri Rameshwar Dayal, Shri Jmeed 
Mai Mahatta, Shri Beni Madhav and Vaidhya Krishan Gopal accompanied the 
witness during tne visit and stayed and dined at Sethjl’s house along with him 
He denied that any mess was run at Sironj on behalf of the Congress Pa’ ly s 
candidate during the bve-election In croo-.-exnmmitmn the witness rimed 14 
to 15 v/orkers from outride who also visited Siron] during the period but could 
not say where these persons took their food during tne i- stay at Siionj R W 18 
Shri Bhairon Prakash in charge 01 propaganda tor the Congress candidate in 
Lateri Tehsil denies tha* he managed any mess at Later tor that purpose At 
Lateri the witness wa, fed bv C ongress suppoi ters and when he came to Sironj 
he dined with Shii Shii Kishan pleader v/ho was his class-feliow The respon¬ 
dent in his eviaence states that no commumiy kuchens v,"re started by h»m on 
his behalf either at Sironj or elsewhere to feed Congress workers, the people of 
Sironj being very hospitable and that he did not bear any expenditure of any of 
his workers during the election campaign at Siron] which he has not shown in 
his election iei,mn Accordmg to the reopondent the total ramb’r workers of 
the Congre o Paity for the vrhole of Sironj const tuency could not have been 
between 400 even inclusive of the local workers In cross-examination he stated 
that he was unable to g ve hie exa^t number of hn workais trom Kotdh Bundi 
or Baran but roughly speaking tnere w^re two tc live fiem Kotah, five from 
Bundi, one or two each from Ahvai and Bhai iipai o’d ne could not say ho-w 
many outs'dc v/orkers were working for liim at Sironj on tne polling day as 
he uid not kc^p any reco'da of such woikers In legard to Shri Laxmi Naram 
A/ad Kanwa’“lal Jelia, ^ al Behar. ML A ana Snri Nem Chand of Kotah, he 
stated thai he came tc ’-nc ■' adi s 1 ^ ihc afosence at Sironj, 

white he did put see Shii Kundanlal Chopra He v/as not av’are v/hat arrange¬ 
ment,;, used to be made for feeding Congress workers who came from outside 
and they m ght have made then ov n airang-^ments He himself used to have his 
meals elsewnere and did not make any pii/ate arrangements for himself He 
also denied that any of the workers were paid the expenses for their journey 
to and fiom Sironj eithe by him or aij/body °ise on his behalf or to his know¬ 
ledge He uoed to maintain regular accounts of the expenses incurred in connec¬ 
tion witn the election campaign m a note-book and also the original vouchers 
and that the note-book might be sail with him or might have been destroyed 
after the filing of the return 


I have quoted the evidence of the witnesses on this usue m extenso because 
of the importance that is attached to the is‘-ue by the parties It will be seen 
from the above narrative that the respondent’s witnesses have generally stated 
that more tna 1 20 to 25 Congress v/orkers from outside visited Sironj durmg 
the b/e-election in order to canvass support for him The number of Congress 
workers given by the petitioner’s witnesses has varied from 250 to 600 and, 
according to some of the v/itneases about half of them were from outside When 
a^ked to give specific names however, the number of such names given by the 
petitioner’s v/itnesses as a whole does not exceed 25 including those workers 
who have xhemselves come into the witness box and, even in the cross- 
examination or the respondent’s witnesses, not more than 20 to 25 names of out¬ 
side workei-5 could be ehritad Charges of corrunt practice, according to settled 
law, have lo be judged by the standards of a criminal case The vague and 
general statements or the peti loner’s witnesses as to the number of outside 
Congress workers at Sironj and other places cannot be accepted except to the 
extent of about 25 v/hosa names have been ehc ctd m examination or cross- 
examination In regard to the feeding of these Congress worker, the respon- 
dent’j evidence is generally to the effect that they stayed m batches with 
different local workei" at S.ronj who played tne hosts for such batches, and 
that no general mess was run invwheie for feeding these workers Shri Baha- 
duimal Muneem of Sahuwm-e-Ratlam at Sirom has given the names of two 
prominent Congress workers who, owing to their relations with him or with 
Sethji stayed as his guests at the Haveh of the S^hawan and this may be true 
But there is positive evidence given on the petitioner’s behalf by certain promi¬ 
nent Congress workers and some independent witnesses as to the running of a 
general mess: at Sironj for feeding the Congress v/orkers, which there is no 
reason to disbelieve and which th^ respondent has not been successful in rebut¬ 
ting Apart from the workers from outside that are prov’ded to have been 
WOTking for the respondent in the constituency, it also appears that there was 
a Congress Office of considerable size being run at Sironj during the bye-election 
and it is natural that local Congress workers of the Constituency should have 
been coming to and going from Sironj reporting the progress of the work and 
taking instruct’ons and the number of these workers collecting every dav and 
staying at Sironj for howsoever short a time, as the polling day was approaching, 
must have been considered and according to all accounts naturally there was 
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a concentration of workers on the polling day at Sironj. Even if the_ number 
of 'workers from the outside Sironj sub-division was not higher than 2!3 to 30 
the number of local workers of the sub-division coming to and going from the 
Congress office every day and having to stay at Sironj appears to have run to 
at least one hundred near about the polling day as 1 shall presently show from 
the evidence of two or three reliable witnesses and these naturally had to be 
fed during their stay at Sironj whether at a common mess at the respondent’s 
expense or otherwise, On this point one of the most impoj lant and rcliablo 
witn ess appears to be P.W. 15 Rajmal who docs not seem to belong to any party 
who has stated that he was working as a cook at Rs. 2 per da.,' in a mess which 
was run by the respondent at which 10 to 30 persons used to take cheir meals, 
the number having risen to about 100 at che time of polling According to the 
witness, 3'moiv cooks had to be employed at the mess on die ijollinc day. Re¬ 
states having himself been telling the requirements of lilt; mess to the respon¬ 
dent or to Swadheenji who used to manage the supply of ralions to the mess. 
The witness does not appear to have indulged in cxaggeiahd accounts like other 
witnesses of thf' petitioner and remained un.shnken in cros: -examination Ris 
evidence that the mess was originally located m the house of Shri Daulat Rai 
and was later shifted to Shri Shri Kishan Vakil finds indirect support from the 
evidence of R.W. 10 Daulat Rai himself, who has made a halting admission that 
some workers sumetimoj used to Hake their meals with him Vifliile other.s took 
their meals with Shri Shri Kishan Vakil. R.W. 16 Shri Shri Kisha'n while deny¬ 
ing that any general mess for feeding Congress workers wa.s run by him during 
the bye-election did not deny .specilically that the mess was run ,at Ills house, 
as is the general evidence of petitioner’s witnesses. It is also in the evidence 

of P.W. 21, Shri Kok Singh that a Dhaha was run in the house of Shri Shri 

Kishan Vakil although he says that it started working only two to three days 
before the polling day and closed on ihe day following the polling. According 
to him 100 to 150 persons used to take their food in this “Dhaba” and he also 
states that he saw Rajmal cook working at the Dhaba and one servant Maturwa. 
His evidence, therefore, substantially corroboratc.s that of P.W. 15, Rajmal cook 
in regard to the number of persons being fed at the mess on or about the 
polling day, There is another very important witness whose evidence in regard 
to the number of congre.ss workers being fed at the general mess corroborates 
that of Rajmal. He is P.W. 4 Shri Nemichand Jain, who i.s a member of the 
Rajasthan Pradesh Congress Committee and whose having been an agent of the 
respondent at Lateri was not specilically denied by the respondent 

In his evidence nor was he cross-examined on this point. Ho states 
having arrived at Sironj on the 16lh November i.e on the day 
following the polling and even then he found 100 to 150 workers 

taking their meals at a general mess run by the Congress Party at 
which two or three cooks were employed, and even at the .sitting at which he 
took his meals he saw 20 to 25 persons also sitting and others waiting for their 
meals. It may be presumed that the number fed on the polling day and before 
it was even higher. In cross-examination the witness avoided directly answer¬ 
ing the question as to who was managing or financing the moss although ho 
achnitted that it was being run on behalf of the Congress party. Then again 
P.W. 15 Shri Kundanlal Chopra, Vice-President of the Ladpura ’Tehsil Congress 
Committee who, having been deputed by the Kotah Di.strict Congress Committee 
remained at Sironj for 25 days upto the polling day, also sa.vs that there were 
60 to 70 Congress workers at Sironj and that they were running a general moss 
“as a joint undertaking”, cooking their own food with the aid of a permanent 
cook, who occasionally absented, himself but he also could not say who financed 
the mess. This is significant evidence which while contradicting the re.spondent’s 
version that no general mess was run for Congress workers corroborates Rajmal’.s 
evidence at least partially. Shri Lakshmi Narain Azad, another Congress 
worker deputed by the Kotah District Congress Committee also states that he 
remained at Sironj on the 11th and 12th November on his way to Bagroda for 
propaganda work and took his meals at Sironj in a general mess; arranged for 
worfiers at which 10 to 15 persons took their meals at the time he took his 
meals. This does not rule out other rounds and this witness al.so could not 
say who arranged the mess. He also says that there was one permanent cook 
while the workers also helped in the cooking. 

As to the location of the mess P.W. 16 Shri Preni Narain Joshi, Secretary 
of the Local Hindu Mahasahha whose house is said to be just opposite to that 
of Shri Shri Kishan Vakil, says that it was located in that Vakil’s house. 
P.W. 5 Shn Purshottam Mantri Provincial Secretary of the P.S.P. says that the 
general mess for Congress workers was housed in one of the Havelies of Seth 
Keshrlslnghji. Shri Madanlal P.W. 20, the Hindu Sabha candidate has stated 
that the regular mess at Sironj was located in the “HaveU of Ajmerwalas” in 
which Shri Kishan Vakil himself lives. Shri Keshri Mai P.S.P. candidate’s 
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evidence is ai^o to the effect that the “dhaba” was located in Shri Kishan Vakils 
house. There is, therefore, general corroboration of Rajinal’s evidence that the 
general mess for Congress ■workers was located at Shri Kishan Vakil’s house. 

As to who financed the nie.ss there is no direct evidence other than that of 
Rajinal. The evidejiio of Santosh Kumar as to the supply of tea to Congress 
workers at the expense of the respondent is really hi support of an allegation 
which was not cunUinoO in any of Lhc particulars supplied by the petitioner 
along with the petition or even in hC statement under 0,10 r.l. A tea stall is 
not a community kitchen and evidence of the witness on that point is really 
not on the i.ssue at ail and hence cannot be considered except a.s .dfording an 
indirect indic-ition of the number of Congress -workers at Sironj. The evidence 
of other witnesses of the petitioner as to who financed the general mess is natu¬ 
rally hearsay since none of them could have had access to the accounts of the 
respondent or of the mess. Even the evidence of Shri Purshottam Mantri P W. 5 
as to wRat the Munshi of the re.spondent is alleged to have told him about the 
accounts of the mesa is mere hearsay. But the running of a general me.jS at 
Sironj for Congress worker.s having been established it was for the respondent 
to satisfy the Tribunal as to who financed it. If it was run on the voluntary 
contributions of Congress workers, which is very unlikelv and of which there 
is no evidence whatsoever, it was for the respondent to have said so. On the 
contrary, he has denied the very existence of such a moss. In the circumstances 
It is a natui'al inference that the respondent himself was financing the mess 
and since it was a material ilcm of expenditure its omission from the return 
of expenses is a serious matter. 

“The making of any return of election expenses which is false in any material 
particular’’ amounts to a minor coirupt practice u/s 124(4) of the Representation 
of the People Act, It is settled law that the word “false” indicates “deliberately 
incorrect” or in other words a corrupt motive must be shown. The notice may 
be to omit legitimate expenses from tne return where a maximum has been fixed 
or the intention may he to conceal expenditure or other details which would 
got to prove the commission of some corrupt practice. In support of this I may 
refer to the case of Mohammad Zakaria Kitchlew vs. Sheikh Mohd Sadiq 
(Sen and Poddar, Indian Election cases at page 34). The same meaning was 
adopted in cases referred in the .same book at pages 275, 374 and 1,000 and in 
3 E.L.R. 197 in which it was held that expenses of entertainment by an agent 
must be included in the return as having been incurred in the conduct of an 
election. 

The next question is whether, as alleged in para 17 of the petition, the 
expenditure incurred by the respondent in the bye-election had exceeded the 
prescribed limit. On that point there is no specific evidence and facts or figures 
in regard to this point were not even discussed, in the course of arguments. 
Rule 117 of the Conduct of Election Rules, 1951, framed under the Representa¬ 
tion of People Act lays down that no expenditure shall be incurred or authorised 
by a candidate or his election agent on account of or in respect of the conduct 
and management of an election in any one constituency in a state in excess of 
the maximum amount specified in respect of that constituency in Schedule V. 
Schedulp V lays down a maximum of Rs. 6,000 for a single member assembly 
constituency. U/s 123(7) the incurring or authorising by a candidate or his 
agent of expenditure in contravention of any rule made under the Act amounts 
to a major corrupt practice, so that if the respondent’.s expenditure in the bye- 
election exceedccT the prescribed maximum of Rs. 6,000 it would amount to a 
major corrupt practice. As already stated the total expenditure of Rs. 4,125/1/9 
shown in the return is much below the prescribed maximum. But what would 
have been the total figure in ease the expenses of feeding of workers had been 
added, it is not possible to say definitely on the present material. Many of the 
petitioner’s witnesses, as already pointed out, have given what looked like 
extremely exaggerated flares as to the number of workers that were bemg 
fed and even that part of the petitioner’s evidence which can be relied on to a 
certain extent as discussed above, is not definite or consistent as to the number 
of days during which the genera) mess was run and the exact number of 
workers that was fed on each day and no one has even suggested what could 
have been the average cpst per day of the feeding of each worker in the mess 
or the quality of feed that was supplied. As to the purchase of rations for the 
mess only Shri Madanial P.W. 20 has named two shopkeepers Jagannath Prasad 
and Jamna Prasad Chora.sia from whose .shops rations for the mess used to be 
purchased, according to the witness. These shopkeepers have been produced 
by the petitioner to prove the quantity of rations supplied although they are 
said to be independent men, who did not support any particular party during 
the bye-election. While, therefore, there is no sufficient material for a definite 
finding that the prescribed limit of expenditure had been actually exceeded, there 
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can be no doubt that by filing a false return in a material particular the respon¬ 
dent has committed a minor corrupt practice as defined m Section 124(4) In 
this connection the omission on tne part of the respondent to produce his 
accounts, although he states that he had been keeping regular accounts and 
although rule 111 of the election rules read with Section 44 ot the Act also 
requires the maintaining of regular accounts or election expenses, is quite 
significant and must lead to an inference against the respondent In Mohammad 
Zakaria Kitchlew vs Sheikh Mohd Sadiq already cited above, a presumption 
that either the respondent did not keep accounh at ah and put in imaginary 
accounts or that the accounts had been withheld so that any corrupt niactice 
commitied mav not be known to the court, was drawn from the fact tnai, the 
respondent had not cared to produce accounts Such a presumption m the pre¬ 
sent case would be sufficient for a finding that the return is false at least as 
to ihe expenditure incurred on the lunning of the general mess at Sironj 

As to the lunning of a general kitchen or a general mess at places other 
than Siron], the only place about which there is some posinve evidence is Lateri 
As to other places the matter was not e\en pie^itd duiing aigumenl^" P W 4 
Shri Nemichand Jam of the Pradesh Congress Committee nas stated that while 
going to Village Muraria under the instructions ol Shri Bhairon Prakash, a 
Congxess woiker at Lateri he along with Shr* Keshr’mal Gangwal of Bundi 
took his evening meals in the mess there which was managed bj Shri Bhairon 
Prakash and arranged bv the Congress parly for feeJmg its workers In regard 
to this mess also he said that he was not aware who supplied the rations for the 
meals and who kept the accounts Shri Bhairon Prakash himself has come into 
the witness box as R W 18 and has denied that any mess was lun at Lateri for 
feeding Congress workers But he has been a junior of the lespondent aid his 
denial is not convincing There seem=, to no reason to di'beheve the evidence 
of Shri Nemichand Jam, who is a promnnit Congres,^ worker Thefe is no 
material, however, to enable me to give a finding as to how many workers v/ere 
led at Lateri 

The finding on issue No 15(a) and Issue No 16(a) which are inter connected 
IS, therefore, to the effect that a con'-’derable numb-'r of Corgn ss workers were 
fed at a general mess at Sironj on which the number rose to at least 100 on 
the polling dav and that there was also a much smsPer mess for feeding the 
Congress woik rs at Lateri of which the number could not be determined The 
expenses of s^th feeding of Congress workers at the two place > should have 
been included in tne leturn of election expenses filed by the respondent 

Issue No 15(b) 

The finding on issue No 15(b) is that the respondent’s omissio-i to show +he 
expenses of the messes at Sironj and Lateri in his return of election expenses 
to the submission of a false return in a material particular within the meaning 
of Section 124(4) of the representation of Peoples Act Obviously however it 
cannot have any effect on the result of the elecaon smen it is not proved That 
the prescribed maximum for election expenditm e was ac'^uaPv exceeded and 
the respondent’s election was brought about through u^h unauchonsed expendi- 
cure The mere filing of a false return after the resuR of th° election has been 
already declared cannot be said to have any effect on the re^suh I mav add 
that, in spile of the Proviso to Section 99 of the Act A rot considered 
necessary to issue a fresh noLce to the respondent before naming rum as having 
committed a corrupt practice u/s 124(4), in view of the Supreme Comt decision 
in AIR 1955 SC 75,G and 830 to the effect that no freih notice under the 
proviso need be given to a party to the election petition in respect of tne very 
charges which are the subject of the enquiry therein and as to which he already 
had notice 

Issue No 16(b) 

The only evidence as to the alleged payment of travelling expenses of Con¬ 
gress workers, produced on behalf of the petitioner is that of P W 6 Shri Kundan- 
raj Chopra and PW 7 Shri Lakshmi Narain Azad PW 6 Shri Kundan Raj of 
Rotan says that he went to Sironj at the request of the Kotah District Congress 
Committee and tnat 101 the expenses of his onward lourney to Sironj he was 
paid Rs 10 and the same amount was paid to him for the return journey P W 7 
Shn Lakshmi Narain Azad of Kotah says that he also was paid the same amounts 
for his onward and return journeys by the District Congress Committee and 
an additional amount of Rs 25 to meet the expenses of his diet P W 8 
Shri Rameshwar Dayal who was then Secretary of the District Congress Com¬ 
mittee, Kotah has stated that there is no record in tHe account books of the 
Congress Committee of any payments having been made to any Congress workers 
and the cash book of the District Congress Committee which he actually produced 
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waa foLind not to contain any entry m regard to such payments. He denied that 
he had made any such payments to Shn Kundan Lai Chopra and Shri Lulnshmi 
Narain Azad in connection with the bye-eicciion as alleged by them. While it 
is difficult to disbelieve the evidence of the two witncsies as to the payments 
allegedly made to them irom tb - lands of the District Congress Committee, it 
has to be borne m mind that, m the first place, the eviuciiee is different irom 
the allegurjn as embodied in the issue namely that the travelling allowance 
were paid by the respondent to hi.s workers and secondly none of these witnesse.s 
were asket. as to whether they had informed the respondent of the receipt of .such 
payments from die District Con.gToss Committee. Had the evidence been to that 
effect the question would have arisen whether the respondent was bound to show 
the amounts allegedly paid to Ihese two workers as rrccipts by himself and ihen 
as payments on hi., own behalf to these workers on the expenditure side. The 
poiiu was not even argued in that hghl. It may be noted here that in his return 
of election expenses under the head receipts’ he has shown an item of Rs. 4,500 
os having In en drawn n om seif cuid two item.s of Ks. GO and H.s. 50 each as rectipts 
from the Pradesh Congress Committee for get.ing printed, a biography of the 
candidate in the form of a leaflet. No other item is shown as having been rei’eived 
irom the Pradesh Congress Committee. In the eircumstanees of the case even 
assuming the evidence of P.W. 6 and P.W. 1 to be correct it cannot be htld hiat Inc 
respondent was bound to show these payments m his return of election expenses. 


Another point laised in the pleadings and indirectly in the evidence is that the 
rtspond^nt's wife vlsi'cd Sirurij to work m support of the respondent. Evidence 
has uclLially been adduced on behalf of the petitioner to prove that hi- even 
worked as the polling agent of tnt re.spondent at a Laoio.d polling station at 
Siruiij -Th.' respon lent na^ denied tl'.esr allegations aii.l ha; .I’JLed that his wil'c 
tome to Siionj to look after himself While it appears to be very likely that 
Shnmati Br'j Sunder remained at Sironj to canvas.s support for her husband 
jimongsL women voters it was open to the petitioner to produce delinitc evidence 
by a-'curing the production of any torm.s of polling agent in favour of Shrjmati 
Brij Sunder that might have been filed by the Respondent. Assuming, however, 
tlia Shrimriti Brg Sunder did come lo Sironj to canvass support for the respondent 
and actually did so during her stay at Sinronj, her position would obviousJv be 
that of a volunteer working ol her own accord and the que.stion of her travelling 
ex,i 'nses being shown m the respondent’s return doe.s not arise in view of die 
Supreme Court ruling in 10 E.L.R. at page 129 (Rananjaya Singh V.v. Bej Nath 
§ingh and others). In that case certain persons employed in the estate ol a 
candidate’s fa her had worked for the candidate in the election and weie not 
shown in the Election Return It was hffid that so far as the candidate is concern¬ 
ed such persons must be regarded a.s mere volunteers. In the light of this ruling 
n was not necessary for 'he petitioner to include the expenses of his wife in his 
elHc'aon return. 


Another point urged diring arguments on behali of the petitioner was that a 
iiLUnber of ministers of the Rajasthan Government and Shri Raj Bahadur, Deputy 
Mmister of the Central Government and one Minister of the Bhopal Government 
arc proved or even admitted to have visiled Sironi during the bye-election and 
to iiave canvassed support for the re.spondent by addressing m^rtings and although 
their visit arc said to ha,'e been ostensibly fe.r Iheir own official work, their real 
obj.mt having been to canvass support for the respondent, their journey expenses 
to and from Sironi should have n snown in the respondent's rotuin of election 
expenses II is in my view not nectssary to cotiskicr this argument at nil as 
neither in the petition nor in his s aliment under 0.10 R.l did the petitioner take 
any plea to that effect. ’I'lie allegations contained in paragraph IH of the petition 
in regard to Ministers of the Raiasthan Government (only) having toured the 
eonstk'ivncy during the bye election was obviously in regard to their flying 1he 
na'ion'il flag and m regard to tlvir being accompanied by District officers whose 
presence is said to have influenced the voleia. This allegation was given up at 
the time of arguments. In the list of persons given by the petitioner in regard 
to issue No. 16(b) in his statemen'’ under 0.10 R.l none of the Ministers is included 
nor did the pe'itioner file any subsequent list of workers to whom travelling 
expi nses were paid although he had promised to do so in his statement under 
0.10 R.l He could not at the time ol arguments he allowed to raise a plea which 
was not considered directly or indirectly in the petition. 


In the resuh my finding on the issue is in the negative i.e. against the 
petitioner. 
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Issue No. 2. 

This issue is connecLed with paras 4, 5, 6, 7, 8 and 9 of the petition, the gift of 
which IS that the petitioner is a duly qualified elector of the Dadpura constituency 
of the Rajasthan Legislative Assembly, his name appearing in the Electoral roll 
of Koiah City, at Hoose No. 18G Ward No. I Bheemganj Mandi, that his nomination 
papei lor the bye-election had been duly filed but was improperly rejected at the 
time of scrutiny on the objection of respondent No. 1 on October, 9, 1953, by the 
Returning Officer on the ground that there was a defect of a substantial chai-acter 
in the entries in col. No. 8 of the petitioner's nomination form. It is stated in the 
petition that there was no defect in the nomination form and if there was any it 
was only of a nnnor nature and that the nomination having been improperly 
rejected the result of the byo-clection had been materially affected by the rejection. 

Apart from the docuinentary evidence connected with the rejection of his 
nomination from considered oial evidence has been led on behalf of the petitioner 
seeking to prove that he had ben promised the support cf all parties except the 
Congress before he filed his noimnaaon paper, that non-congress candidates would 
have withdrawn if his nomination paper had been accepted and that the result of 
the election had been materially aliected by the rejection. The respondent while- 
asserting that the nomination paper was properly rejected, has also adduced evi- 
dnee seeking to prove that an independent candidate like the petitioner had no 
chance of being elected in the bye-election of securing any support of the elel- 
torate in Sironj, that the petitioner himself had no influence worth the name in the 
constituency being a stranger to it and tha in any case the rcjeciion of the nomina¬ 
tion paper has not materially affected the result of the election. 


The circumstances under which the nomination paper was rejected are these; — 
The petitioner filed 4 nomination forms in all of which he correctly filled his 
own name in column 2, his father’s name in col. 3, his age as 45 years in col. 4- 
and the name of the constituency in the electoral roll in which his name is included, 
as Ladpura District Kotah in col. 7. In col. 8, however, which is meant for the 
serial number of the candidate in the electoral roll of the constituency in which, 
he IS ail eleltor, the entry made by the petitioner, in the nomination form is to 
the following efl'tct— 

"No. 3834 Ward No. 1, Bheemganj Mandi, Kotah (certified copy of the Elec~- 
toral roll of 1961 enclosed)”. 

i 

In columns 10 and 14, however, which are meant re.specti\ely for the serial! 
numbers of the proposer and the seconder in the Electoral Roll of the Constituency,, 
the serial number have been filled with reference to the electoral roll of the SironJ, 
Constituency for the year 1952, as noted within brackets in the entries themselves. 
Along with the nomination paper a certified abstract dated the 1st October, 1953,^ 
of the Electoral roll of the Ladpura Constituency for 1951 was filed. In this the- 
serial number of Abhinna Hari S/o Ramgopal, aged 42, is given as No. 3834, as- 
entered in the nomination form. No objection to the entry in column No. 8 seems- 
to have been raised at the time of the filling of the nomination paper by the- 
Returning Officer and notice of the nomination in the prescribed form No. 2 giving, 
the aforesaid particulars as entered in the nomination form was duly affixed. In 
this, of course, the serial number was given as 3834. At the time of scrutiny, 
however, i.e. on the 9th October, 1953, the petitioner made an application to the 
Returning Officer saying that, at the time of filing of his nomination form he came 
to know that the electoral roll had been recently revised and published in- 
September, 1953, but he had entered the serial number in the nomination form on. 
the basis of the electoral roll of 1951 and that hi& serial number in the revised 
electoral roll was 2012, which was a clerical mistake and it may be permitted to- 
be corrected. Along with this application the petitioner filed a certified abstract 
of the revised electoral roll of 1962 of the Ladpura Constituency in which the 
serial number of Abhinna Hari, aged 45, address 1/186 has been shown as 2012, 
the parentage having been omitted. 


At the time of scrutiny, three objections as to the petitioner’s nomination 
paper were raised by respondent No, 1 one of which having been rejected by the 
Retmming Officer himself need not be referred to. The remaining two which were 
accepted were (1) that the candidate having filled in the serial number in col. 8 
from the Electoral roll of 1951, which was not in operation, it was a defect of a 
substantial character and (ii) that the correction of the nomination paper as 
prayed for by the candidate could not be allowed at the stage of security in view 
of the provisions of clause (a) of the Proviso to S.33 (6) of the Representation of 
People Act, 1951. 
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On behalf of the petitioner, his learned Advocate Mr. Tyagi argued in view of 
the provisions of S. 33(1) and S. 36(4) of the Representation of the People Act, 
1951, that the only defect in the nomination paper being that the serial number 
of the 1951 roil entered in col. 8 is different from the one given in the revised 
electoral roll which had come into vogue only a few days before the date of filing 
ot nomination paper and there being no doubt that the petitioner is a voter in the 
Laipura Constituency of the Rajasthan Assembly, the defect was not of a substan- 
tial character and the rejection of the nomination was absolutely unjustified. The 
petiiioner having produced at the time of scrutiny a certified copy of the revised 
electoral roll showing the petitioner’s correct serial number, as a v'Oter in the 
Ladpura Constituency, Mr. Tyagi contends that the Returning Officer could have 
sati.shed himself by a mere summary inquiry by S. 36(2) of the Act that he was 
such a voter. A number of authorities have been cited in support of the argument 
that a defect of this nature can only b? treated as a technical defect of an un¬ 
substantial charae'er, not justifying the rejection of a candidate’s nomination. Mr. 
Tyagi Jurther contended miliaily that the error m col 8 was, m any case, a clerical 
eiror, the correction of which should have been allowed by the Returning Officer, 
in vi^ w of the proviso to S. 33(5) read with sub-scction (6) of the section. 

The respondent’s learned advocate Mr. Agruwal, contends on the other hand, 
that a candidate is required, under S. 33(1) of the Act to complete the nomination 
form in the prescribed form i.e. to say strictly in the form prescribed in schedule 
II under Rule 4 of the 19.61 rules framed under the Act, that the law obviously 
requires that the serial number in col. 8 of the nomination form should be filled 
from the electoral roll in force, which a candidate must be presurned to know, that 
in completing his nomination form the petitioner having failed within the meaning 
of clause (d) of S 36(2) to comply in respect of a very essential particular, with 
the provisions of S. 33(1) the defect was ol a substantial character u/s 36(4) and 
the nomination was properly rejected. It was further contended that the error 
in col. 8 wa.s not a clerical error and that the proviso to S. 33 (5) does not contem¬ 
plate correction even of a clerical error- at the stage of scrutiny and that during 
the scrutiny the nomination form has to be seen as presented A number of 
authorities both English and Indian were cited in support of the contention that 
such a defect in the nomination form justifies its rejection on the ground that it is 
a substantial defect. 

Before dealing with the que.stion of .substantial or unsubstantial nature of the 
defect it would not be out of place to refer to the relevant provisions regarding 
thg preparation and publication of the electoral rolls. 

Under S. 19 of he Representation of the People Act 1961, every person “wha 
has been ordinarily resident in a constituency for not less than 180 days during the” 
qualifying period and was not less than 1 year of age on the qualifying date is 
entitled to be registered as a voter in the electoral roll of that constituency. 

Under S. 21 of the same Act the “qurilifying date” in the case of the electoral 
roll first prepared under the Act is the first day of March, 1960 and. the qualifying 
period is the period beginning on l;;t day of April, 1947 and ending on the 31st 
day of December. 1949 U/S 24 of the Act this first electoral roll was to remain 
in force until the 30th day of September, 1052 and during the General Elections 
this roll came to be called the electoral roll lor 1951, U/s 23 the electoral roll Is 
to be prepared every year, except in 1951 in the prescribed manner by reference 
to the qualifying date. U/s 24 every roll prepared subsequent to the first one is 
to come into force on the 1st of October next after the qualifying date by reference 
to which that roll is prepared and is to remain in force until the 30th,September 
next following, unless for any reason the electoral roll for the constituency is 
not published in the prescribed manner before the 1st day of October in any year, 
in which case the electoral roll inforce immediately before that 
date has to continue in force. In the Ladpura Constituency it seems, 
the so-called electoral roll for the year 1951 could not be revised by the first day 
of October, 1952 and it, therefore, continued to remain in force until some time in 
September, 1953, when the revised electoral roll for 1952, i.e. the roll prepared by 
reference to the qualifying date of Ist March, 1952, seems to have come into force. 
This appears from a statement to that effect In the petitioner’s own application 
Ex. P.4 dated the 9th October, 1953, made to the Returning Officer for being per¬ 
mitted to correct the serial number entered by him in the nomination form, with 
reference to the 1951 roll. This statement in the application has remained un¬ 
controverted even during arguments and it may be assumed that it is a correct 
statement regarding the time of revision of the 1st Electoral roll of Ladpura 
constituency t.e. the 1951 roll. 

As admitted by the petitioner, in his own evidence, he was not aware upto 
the time of filing of his first two nomination forms that the 1951 electoral roll had 
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been already revised both in ,Sirorij a id in Ladpura and he actually lilled m the 
serial number of even his i^roposer and seconder from the lySl elertoral roll for 
Sironj. By the time of filling he rernaining two forms, however, he had discover¬ 
ed the mistake and rectified it by filling the serial numb“r of the proposer and 
saconder in columns 10 and 14 of these two forms from the revised roll of Sironj 
i.e. for 1902, which must have been made available to him then and there. But 
his own serial number in col. 8 of even these two subsequent forms had to be 
filled from the obsolete 1951 roll of Ladpura Constituency in spile of the diseoverv 
of the error, obviously because i wa.s not possible for the peiitioner to procure 
then and there, the revised roil of Ladpura in Kotnh, which is separated from 
Sironj by ai distance of several hundred miles. It be not-a liere ihat Kx. P.2D, the 
ecr'ified abstract of the 1951 roll of Ladpura filed by the petitioner with his nomi¬ 
nation form appears -to have been sipplied to him a= lal^ a- 1st C»ctober 19o3, 
while the date flxtd for filing of nomination forms at Siranj was .Ith October 19n.3 
and the da e of scrutiny 9th Oclober 1953 Unfortunately it does not appear 
from Ex. P.2/B on what dale the eOpy was applied for. It may, however, be 
presumed that the pelib.-net hnn'ch nai> aptjhed for the relevant abstract of the 
1951 roll. It is thus clear Ihai the wrong en'ry of serial number in col, 8 of the 
first two nomination terms v^as in no sense a clerical eiror, the entries having been 
made not only in col. 8 but also in columns 10 end !4 of the form deliberately 
under a misconcep ion that the 19.51 electoral roll still continued in force while 
in the subsequent two forms the incorrect entries in col. 8 were made with the 
lull consciousness that they were jncorreel, having been made from an obsolete 
roll although the entries in colemn. 10 .and 14 wire now correctly made from the 
Siroj Electoral Roll lor 19,82. Since a candidate of ordinary pnidcnc“ is iircccled 
to know whether the electoral roil of his own con.stitucncy i.e. of the constituency 
in which ho is registered as a vo'er has been revised or not it is undoubt'’div a 
case of negligence and not a mistake committed in good faith. But the petitioner 
tried to make amends for it bv ;ilm,g, at ihc tim" of ,seruiiny a certified abstract 
of the 1952 roll of Ladpura Constituencv Ex. P.3, in re.sp^d of his ward No. 1 
and by pointing out the correct serial number through an application. The Re'urn- 
ing Oificcr was undoabtertly right in rejecting the petitioner's prayer for correc¬ 
tion of the imtrv in col 8 as ■ilreat''" poinied out, it was not a clerical error unct 
since the proviso (ai 2 S 3.3(.8i re d even vnth .sub-sedicn (6) does not serm lo 
contemplate that a candidn'e emdr! be allowed under any circumstances I 0 corrcc" 
even a clerical error in his nomination fn'’m at so late a stage as the siage of 
scrutiny. Sub-section (5) and fe) of S. 33 run as follows: — 

“15) On the presentation of a nomination paper, the Returning Officer shall 
satisfy himself that the names and electoral roll number.s of the candidate and 
his proposer and seconder as entered in the noinin'i lo,, - n.i . 1 . ■ ihe -ne i... 
lho.se entered in the electoral rolls. 

Provided that the Returning Officer may— 

(a) permit any cleric,il error in the nomination paper in regard to the 

said name.s or numbers to be corrected in order to bring them into 

conflrmity with Ihe corrc.spondmg entries in the electoral rolls; and 

(b) where neeossarv dii'ect ihat any electrical or printing error in the 

.said entries shall be overlooked. 

(6) If at the Lime of the p-^oscnlation of the nomination paper the Returning 
Officer finds that the name of the e indidate i.s not regi-.t^red in the electoral roll 
of the constituency for which he is the Returnmg Officer, he shall for the pur¬ 
poses of sub-section (5) require the person presenting the nomination paper to 
produce either a copy of the electoral roll in which the name of the c.mdidate 
is included or a certified copy of the relermnt entries in siicli roll”. 

It will be seen that sub-section (5) requires the Returning Officer to satisfy 
himself at the very time of the presentation of the nomination paper, as to the 
identity of the names and electoral roll number.s of the candidate and of his 
proposer and seconder iia entered in the nomination p.ipcc with those in the 
electoral rolls and since the provi.so (a) follows immediatelv after this, it may 
be safelv deduced that a’-iy clerical error in the nomination paper in regard to 
the said names and number=^ can be permitted bv the Returning Officer to be 
corrccled at that very time, but not later, in order that they may corrcspondi-d 
with the entry in the electoral roll. Where the candidate is a voter in the very 
constituency for which he is .standing there can be no doubt as to the above 
interpretation of clause fa) of the proviso. But some doubt in view of the 
language of sub-section (6) may arise where, as in thi' present case, the candi¬ 
date is a voter of some other constituency of the Assembly, In such a ca.se the 
Returning Officer has to require the person presenting the nomination paper to 
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produce either a copy of the electoral roll in which the name of the candidate is 
included or a certified copy of the relevant entries in such a roll It was sug¬ 
gested at the time of arguments by Mr Tyagi that the language of sub-section 
>6) does not rule out the candidate being required in such a case to produce 
the copy of the electoral roll or a certified abstract of the roll even sometime 
later i e upto the date of scrutiny But, in view of the opening words of sub¬ 
section i6) namely “if at the time of the presentation of che nomination paper” 
and the words “for the purposes of sub-section (5)” occurring further on in the 
sub-section and reading these along with sub-section (5) itself it seems to me 
that tne object of sub-section (6) is that the candidate “at the time of the 
presentation” of his nomination paper is expected to come armed with either a 
copy of the electoral loU of which he is an elector or its relevant abstract which 
the Returning Officer can immediately ask him to produce m ordei that the latter 
may satisfy himself as required by sub-section (5) as to the identity of the 
entur' legarding names and electoral roll numbers in the nomination form and 
in the electoral roll The question of corrections being allowed at the time of 
scrutinv, in even a clerical error in the names or electoral roll numbers as 
en eied m the nomination form, therefore, does not arise The Returning Officer 
was ouite justified in not permitting correction, as prayed for since the error in 
question was neither cisrical nor could it be allowed to be corrected except at 
the time of presentation In fact Mr Tyagi practically conceded during further 
arguments that it v/as not an error of a clerical nature It follows, therefore, 
that at the time of scrutiny the nomination form had to be examined as it 
existed, that is to say, without any corrections 

A^ to whether the afoiesaid defect m col 8 of the petitionei’s nomination 
form was a technical di,fect ot a substantial or unsubstantial character it is 
necessaiV to coisider the different provisions of law and of the Rules if any 
which have a beaimg on the point 

flectioa 5(c) of the Representation ot the People Act, 1951, provides the 
auaJif anon for being chosen to fill a general seat m the Legislative Assembly 
of a State The requ r°d qualification is simplv that he should be an elector for 
an> Assembly Const tucncy m that stage Article 173 of the Constitution also 
orovides tnat a peison shall not be qualified to be chosen to fill a seat in the 
Legis'ative Assembly of a State unleas he is a cipzen of India, is not less than 
25 yeais of age and possesses such other qualificatiojis as may be prescribed in 
That behalf by or uider any law made by the Parliament S 7 of the Act wdh 
which w are not concerned in the present case, provides the disqualifications 
for membership ot a Stuc I^eg slaeure ana Article 191 of the Constitution also 
provides certain disqualification^ for membersnip of a Legidative Assembly with 
which a^am we aie not concerned in the present case S 30 of tne Representation 
of the People Act provides for the fixing of a date for filing of nomination and 
dnota°r date not later than the 7th day after such date, for the scrutiny of 
nominations S 32 of the Act lavs down that anv person may be nommated as a 
candidate foi ejection to fill a seat in any consbtuency if he is qualified to be 
chosen to fill that seat under the provisions of the Constitution and of the Act 
Then follows S 33 of whicn the rclevaat portion of sub-section (1) being parti¬ 
cularly important, requires that each candidate shall deliver to the Retaining 
ofliopr a nomination paper completed tn the prescribed form and subsei’bed by 
the candidate himself as assenting to the nomination and by two persons referred 
to in sub-section (2) as proposer and seconder 

& 35 lequires the Returning Officer on receiving the nomination paper u/s 
33(1) to complete certain -formalities and as soon as may be thereafter to cause 
to be affixed a notice of the nominat’on containing descriptions similar to those 
contained in the nomination paper of the candidate 

The relevant provisions of S 36 which are as important as those of S33(l> 
for the present case, are as follows — 

36(1) On the date fixed for the scrutiny of norhmations under section 30, the 
candidates, their election agents one proposer and one seconder of each candi- 
daf 1 , ana one other person duly authorised in writing by each candidate, 
but no other person, may attend at such time and place as tb'' Returning 
officer may appoint, and the Retummg Officer shall give them ah reasonable 
facilities for examining the nomination papers of all candidates which have been 
delivered within the time and in the manner laid down in section 33 

(2) The Returning officer shall then examine the nomination papers and shall 
decide all obiections which nay be made to any nomination, and may, either on 
such objection or on his own motion, after such summary inquiry, if any, as he 
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thinks necessary, refuse any nomiaatiun on any of the following grounds: 

(a) that the candidate is not oualifled to be chosen to fill the seat under 
the Constitution or th 01 - 

(fc)]' that the candidate is disqualified for being* chosen to fill the seat under 
the Constitution or this Act; or 

(c) that a proposer or seconder is disqualified from sul' = rribin" a nomina¬ 

tion paper under sub-section (2) of section 33; or 

(d) that there has been any failure to comply u’ith any of the provisions 

of section 33 or section 34; or 

(e) that the signature of the candidate or any proposer or seconder is not 

genuine or has been obtained by fraud. 

(3) . 

(4) The Returning Officer, --'han not reioct any nomination paper on the 
ground oi any technical defect which is not of a substantial character”. 

Rule 4 of the Conduct of Election Rules 1951 provides that every nomination 
paper delivered under sub-section (1) of Section ' 33.shall be com¬ 

pleted in the form specified m Schedule II. Scht dule II which contains the 
proscribed form of the nomination paper contains an elaborate heading and 16 
columns or items to bo filled by the candidate and some of them by the proposer 
or seconder. Then there are various other formalities and requirements to be 
fulllllcd as provided at the back of the form and following these there are elabo¬ 
rate instinictions as 6 foot notes in regard to the method of filling up of date and 
various items of the form. Column 8 of the form which is primarily under con¬ 
sideration in the present case “relate to the serial number oi the candidate in the 
electoral roll oi tnc constituency in which his name is included” It may he noted 
here that R.2(b) of the aforesaid rules deflnes "the serial number of an elector 
in an electoral roll” a.s lucludiiic such particulens regarding the name or descrip¬ 
tion of the electoral area in reference to whieh the .said electoral roll has been 
prepared, as will identify the entrv relating to such elector in that electoral roll. 
Foot note 6 of the nomination foim, whieh seems to reinforce the above definition 
provides that, where an electoral roll is sub-divided into parts and separate serial 
numbers are assigned to the electors entered in each part, a description of the 
part in which the name of the person concerned is entered must also he given in 
items Nos. 8, 10 and 14. 

It may be added here that while eol. 7 requires the description of the consti¬ 
tuency in the electoral roll of which the name of the candidate is included. Col. 8 
is meant for the serial number of the candidate in the electoral roll of the Con¬ 
stituency in which his name is included. It is obvious that thp entries m columns 
7 and 8 arc both intended to show the candidate’s eligibility for the member.ship 
of the legislature u/s 5Cc) of the Act, and also to provide ready material to the 
Returnmg Officer for determining the identity of the candidate as an elector in 
the constituency. Col, 4 which is meant for description of the age is also part of 
the required qualifications. 

Reverting now to the provisions of S.36(2) there can be no doubt that it is 
open to the Returning Officer to refuse nomination on any of the five grounds 
contained in clauses (a) to (c) each of which stands by itself. As will be seen 
clauses (a) and (bl of the sub-.section relate specifically to the qualification or 
disqualification of a candidate, clause (c) to the disqualification of thg proposer 
or seconder and clause (e) to the genuineness of the signature of the candidate 
or any proposer or seconder. Clau.se (d) is obviously confined to any failure to 
comply with any of the provisions of section 33 or section 34. Any non-com¬ 
pliance with the method of completion of the nomination form as prescribed in 
section 33(1) read with Rule 4 of the Election Rules, 1951, and Schedule 11 will, 
therefore, make the nomination form liable to be rejected independently of the 

S revisions of clauses (a), (b), (c) and (e) the only condition being, as provided 
1 sub-section (4) that a nomination paper shall not be rejected on the ground 
of any technical defect which is not 01 a substantial character. What is or is not 
a matter of substance for the purposes of clause (d) of sub-sec. (2) and sub-sec. 
(4) has to be judged in the light of the intention of the framers of the Act, and 
the rules thereunder. But I am unable to accept the view that under cl. (d) only 
such non-compliance should be a matter of substance, as would necessarily affect 
the qualifications of a candidate or of a proposer or seconder or the genuineness 
of the signature of any of" the three i.e. to say only such non-compliance as would 
necessarily attract the provisions of any of the remaining clauses also of sub¬ 
section (2). That will mean that the application of clause (d) by itself, read 
with sub-section (4) will not suffice for the rejection of a nomination paper. Such 
a view does not seem to be in accord with the scheme of S. 30. A careful perusal 
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■of voribus proviKions of the Act including particularly, S.33 and S.40 and the foot 
notes ih Schedule II, will show that there is a considerable emphasis in these 
provisions on certain formalities and technicalities to be observed at particular 
point.s of time and I am not convinced that the observance of these formalities us 
prescribed under the various provisions, is not by itself a matter of .substance, 
generally As ob.s''rved by their Lordships of the Supreme Court in A.I.R. 1954 
SC 510 "when the law enjoins the observance of u particular formality it cannot 
be disregarded and the .substance of the thing must be there’’. 

In dealing with the completion of a nomination form n= prescribed in Sche¬ 
dule II, certain particulars required to be filled up are of obvious importance and 
there are others m the filling up of which defects may obviously be overlooked. 
For in.stancc foot note 3 of the nomination paper requires that the inappropriate 
alternative should be struck off in filling up column 3 of the form. The item con¬ 
tains the father’s name and the husband’s name in the alternative. Where the 
candidate is a married woman the foot note requires her husband’s name to be 
filled in but it may happen that while the husband’s namt is filled in by such a 
cundidate, the father’s name may be omitted to be struck off. Such a defect in 
the completion of the nomination paper would obviously be a technical defect of 
an unsubstantial character, and would not justify rejection of a nomination paper. 
The defect in filling up col, 8 of the nomination form by the petitioner in the 
present case is undoubtedly a non-compliance with the provisions of f3. 33(1) 
within the meaning of clause (d) of S.36(2). But whether it is n defect of a 
substantial or un-substantial character, I shall finally d.''cide after dealing with 
the authorities cited on behalf of the partie.s. I .shall first deal with the authori¬ 
ties cited on the petitioner’s behalf. 

In Gurnam Singh Vs Pratap Singh (7 E. L R. 338) the electoral roll number 
of the candidate as given against column No. 8 of his nomination paper was 
No. 342 in village A m ignorance of the fact that the entry relating to this had 
been struck off by a supplementary li.st but, at the time of scrutiny the candidate 
pointed out to the Reluming Officer that he was also registered as a voter in vil¬ 
lage against S. No. 3241. 'The Returning Officer, however, rejected the nomina¬ 
tion on the ground that the candidate had given an electoral roll number which 
did not exist, without making any summary enquiry whether the candidate was 
entered as a voter at Serial number 3241 in village B. In these circumstances it 
was held by the Election Tribunal Ludhiana that there was only a bnnafide mis¬ 
take in entering the serial number of the candidate in the electoral roll and 
since there was no doubt as to the identity of the candidate the rejection of the 
nomination was improper without a .summary enquiry whether he was entered 
as a voter in village B. With all respect to the learned Tribunal I find it difficult 
to agree with the principle of this decision for reasons which I .shall presently 
explain If, however, the question of bonafides or good faith is material in .a 
candidate’s filling of a nomination form in the pre.scribed ^manner, the question 
• of due care and caution would also come in naturally, and applying the principle 
to the present case, I am unable to hold that the petitioner in wrongly filhng 
col. 8 of hi.s nomination form from an obsolete electoral roll had committed a 
bonafide mistake, since if he had exercised due care and caution he could have 
known that the 1951 electoral roll had been already revised in September 1953, 
as .stated in hi.s own application Ex. P. 4 made to the Returning Officer, while the 
date fixed for filling of nomination papers was the 5th October 1953. 

In the case of Sitaram Sharma Vs Lalit Bahadur Kharga (1 E, L, R. 252) the 
part of the sub-division of the electoral roll in which the name of the candidate 
proposer and seconder appeared had not been mentioned in filling up columns 
No. 8, 10 and 14 of the nomination paper. But it was found on the facts that no 
difficulty could arise in finding out the correct entries relating to the candidate, 
proposer and seconder if the Returning Officer had looked into the electoral roll 
of the respective sub-division. In this case the sub-divisions were further sub- 
.^vided into' parts and In these circumstances the Election Tribunal, West Bengal, 
held that the defect was only a technical defect of an unsubstantial character and 
that the Returning Officer acted Improperly in rejecting the nomination paper. 
This case was based on foot note 6 of Schedule II and since the Tribunal found 
that there was a substantial compliance with the relevant provisions, i.e. to say 
the entries already made practically served the purpose in view, the decision, to 
my mind is not applicable to the facts of the present case. 

In the case of Rama Krishna Reddy Vs Kamla Devi (5 E. L. R. 173) the candi¬ 
date had left blank columns 7 and 8 of his nomination paper because his name 
"was not on the electoral roll at the time of filling up of the nomination form 
although she had applied in good time under Rule 20 of the Representation of 
the People Rules, I960 to the Election Commission for the Inclusion of her name. 
’The Election Commission, however, issued a direction on the very date on which 
:the nomination paper had to be filed, for the inclusion of the candidate's name 
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in the electoral roll but there was no evidence a-i to the exact time at which the- 
direction was issued. In these circumstances it was hold by the Election Tribu-- 
nal, Secunderabad, that the direction must be presumed to have been issued' 
before the expiry of the time fixed tc- filing* nomniation, on that flay. In ihe 
Tribunal’s view there had been a substantial compliance by the candidate with' 
the provi.sions with regard to the filling up of the nomination paper. With all 
respect to the learned Members of the Tribunal I am unable to agree that .such 
a presumption, as was sought to be drawn tav them, could be .lustihed under the 
law. I am also unable to agree that a candidate can be deemed to have substan¬ 
tially complied with the provisions regardma; the filling up of the nomination 
formj even if he leaves columns 7 and 8 blank simply because he was not in a, 
po.sit)on to do so at the time of filling up of his nomination form. In my view the- 
inability of a candidate tn fill up these columns for whatever reasons, is not all 
all material when considering the questioi’ of compliance with the provisions of 
S. 33. 

L islly in the case of Karnail Singh Vs Election Tribunal, Hissar and others 
(10 E. L. H, 130) which has to be read with the case reported in 0 E L. R. 368, 
the constituency was compo.sed of two towns Sirsa and Dabwali, each of which 
was divided into wards and in a nomination paper, against column 8, the candidate 
had simply mentioned “1400 Ward No 1” without adding Sirsa also, but it 
appeared that in Ward No. 1 of Dabwali there were not more than 800 voters 
and there would have been no dilTlcultv in tracing nut the entry against 1400 
Ward No. 1 in Sir.sa Eut Returning Officer rejected the nominatfon on the 
ground that the name of the Ward in which the candidate’s name was entered wa.s 
not given. In his order of rcicction, however, the Returning Officer himself had 
observed that he was satisfied as io the eligibility of the candidate to stand for 
L'Vs'iio'. Ill th('s-> circumstmees Ihe majority of the Election Tribunal TIis.sar 
had held, in 6 E. L. R. 368, that there was only a technical defect not of a sub¬ 
stantial character and that the nomination paper was improperly rejected. In 
appeal the Supreme Court affirmed the decision of die maioritv of the Tribunal 
that the dofeet was not of a subslan+ial character. Obviously 1he majority dec’- 
sion of Tribunal in Ihis case v/ns h iscd on the absence of any dilTlculty in locating 
the entry jn the electoral roll of the ConstitLieiiey 111 which the name of the 
candidate was entered by reference to the particulars already supplied in col. 8 
of the miminatjon p^P6‘''■ ■'■''i'" ■> based on foot note 6 of S' hednle If and 

the rejection of the nomination paper in the race of the Returning officer’s ow'n 
observation, in his order of rei'.clion, that he was satisfied a.'i to the eligibility 
of the candMatc was incapable of being defended. 

The following are some of the rulings cited on behalf of the respondent by 
Mr. Agrawal; — 

Tn the ease of tVie Queen V- Tugwell, reported in (1868) 3 QH 703, which 
arose from the election of town eouneiJI cs in a Mun'cipal corporation, S 32 of 
the Municipal Corporation Act required the veting poper to contain the Christian 
names and surnames of the pei'-on I’or whom Ihe burgess vot i, v/ith thesr places 
of abode and description. .S l->2 laid down that no inaccurate description of any 
person, body corporate or place, names ... m any roll list, notice or voting 
paper required by the Act, shall huider Ihe full operation oi thi- Act in respect 
to such person etc. provided that the description of such person etc. he such as 
to be commonly understood. At the election a voting paper contained the Chris¬ 
tian name and surname of the candidate and his place of abode and nothing more. 
It was held that thi.s wa.s' not merely an inaccurate description but the total 
omission of the description of th" '-andidatc and was nof cured bv S 142 and the 
vote was, therefore, invalid. In his judgment Cockburn C. J. made the following 
important observations which have a bearing on the present case:-— 

4 

"There cannot be the slightest doubt that everybody understood which candi¬ 
date was meant bv these voting papers, but the question is whether, as S.32 has 
not been complied with S.142 ciirc.s the defect. Now this is not an inaccurate 
description but a total omi.s.sion of “description” which is one of the things 
required by S.32, and the omission is not cured by S. 142, and is, therefore, fatal 
to the validiV' oi the voting papers; no doubt there is a proviso that inaccurancy 
is not to vitiale provided the description be such as to be commonly understood, 
but the words are not large enough to cure a total omission”. 

In Baldwin and others Vs Ellis and others (1D29) LK.B. 273 it was held that 
the omission to state, in the nomination paper, as required by rule 4 of the Rural 
District Country Election order—the name of the parish for which the person 
nominated was qualified as a local Government elector was a non-compliance with 
the said rule and the omission was not merely an inaccurate description of the 
person nominated, within rule 33 of the order of 1898 but it was a non-compliance- 
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with the requirements of Rule 4 of the said order. The nomination paper was 
rejected, following Tugwell’s case cited above. 

It will be seen that In the above two leading English cases which lay down the 
principles for judging the completne.ss of a nomination form, there was an omis 
sion to All in certain details only not affecting the candidate’s identity and yet it 
wa.s held that the requirements of law must be strictly complied with. 

In Pranlal Thakorlal Munshi V Indubhai Bhailabhai Amin I.E.L.R. 182 is was 
held that the omission to mention the age of the candidate in a nomination paper 
is a defect of a substantial character justifying the rejection of the nomination 
paper. The Tribunal observed that on the plain meaning of section 36(2) It could 
not be said that the Returning Officer is bound to make any enquiry in the case 
of a total omis.sion because even if the officer had instituted any inquiry and 
learnt that the omission had occurred through oversight he could not have per¬ 
mitted the petitioner to make good the omission entirely agree with these obser¬ 
vations, The tribunal further observed that any reference to age is a matter o' 
substance or es.sence and any omission of age is a substantial omission and laid 
dovm the principle that if the nominatiofi paper, as It Is before the Returning 
Officer subslanlially complied with the requirements of description of particulars 
which are sufficient to indicate the Identity and eligibility of the petitioner then 
it may be deemed that the nomination paper is In order and it will not be proper 
to reject it. 

In P, N. Balasubrahmanyan V C. R. Narasimhan and others. I.E.L.R. 461 the 
candidate was not entered on any electoral roll at the time of nomination but 
got his name entered on an electoral roll before the date of scrutiny of the 
nomination paper and produced that electoral roll before the Returning Officer 
at the time of scrutiny. It was held by the Election Tribunal, Vellore In these 
circumstances that the Question of qualification or disqualification of a candidate 
ha.s to be ascertained with reference to his status on the date of his nomination 
and that the nomination of a person who was not on a roll at the time of nomina¬ 
tion cannot be validated by a subsequent amendment or revision of the roll. The 
Tribunal fur,her observed that the statutory provision regarding the insertion 
of the constituency and the number of electoral roll as prescribed in columns 7 
and 8 of the form of nomination arc matters of substance and not of mere form 
and omission to fill in these particulars is a proper ground for rejecting a nomina¬ 
tion. I entirely agree with these observations of the Tribunal. 

In P. N. Balasubrahmanyan V Election Tribunal, Vellore and others 8 E.L.R. 
496 which is a decision of a Divl.sion Bench of the Madras High Court composed 
of Rajamannar, C. J. and Venkatarama Ayyar, J, arising from the order of Uie 
Vellore Tribunal in 1 E.L.R. 461 cited above, it wa.s held, relying on the case of 
Baldwin V Ellis in (1929 I.K.B 273) that the failure of the candidate to fill up the 
particulars as to the name of the constituency in the electoral roll of which his 
name was Included and his serial number in that electoral roll was a substantial 
defect which the Returning Officer had no juri.sdictlon to overlook since, without 
the.se particulars ex facie there was nothing to show that the petitioner was in 
fact a qualified elec'or in respect of the constituency. Their Lordship.s agreed 
with the Election Tribunal that the omission to give the particulars as to the 
electoral roll and .serial number therein was a good ground for rejection of the 
nomination paper by the Returning Officer under section 36(2) (d) of the Act. 
This is a very important decision which is applicable to the facts of the present 
case. 

In Raddrudduja Syed V Mohammad Khodn Buksh and othor.s E.L R. 189 a 
can L.i. a ijailiL^mentai'y on^tituency had omitted to mention in a nomina¬ 

tion paper, the name of the relrvmt parliamentary constituenev in which his 
name was Included and his serial number In the electoral roll of that constituency 
but had given instead the name of the Assembly Constitueney ^nd his serial 
number tnerem. The assembly constituency of which the particulars wore given 
in columns 7 and 8 of the nomination form formed one of tho units of the par¬ 
liamentary constituency. In the.se circumstances it was hold by the Election 
Tribunal, West Bengal that, although there is presumption that a pcr.son whose 
Jiame is entered in the roll of un A.s,semblv constituency is a parliamentary 
Elector, a candidate cannot rely on this presumption alone and he must comply 
with the requirement of section 33 of the Representation of the People Act 1951 
with regard to the particulars to be stated in a nomination paper and that the 
omission to mention these particulars in a nomination paper arc grave errors and 
irregularities which materially affect the validity of a nomination and afford a 
sufficient ground for rejection of the nomination paper. The Tribimal observed 
that the particulars required to be filled m items Nos. 7 and 8 of the nomination 
paper i.e. to say the name of the constituency in the roll of which the candidate’s 
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namr appears and the serial number in that electoral roll, are necessary parti¬ 
culars to determine the identity and the eligibility of the candidate as an elector 
and such essential particulars should be clearly stated in unequivocal, unambiguous 
and explicit terms not only for the clear understanding of the Returning Officer 
but fur that of the other candidate, for whose information a notice of the nomina¬ 
tion containing dc.seription similar to those contained in the nomination paper 
must be published under section 35 of the Act, according to the Tribunal there¬ 
fore there had been a substantial failure tp comply with the provisions of section 
33. 


At page 199 of the report the Tribunal made the observation that Sayed 
Baddrudduja a lawyer and a Muslim nolitical leader did not seem to have cared 
to ascertain even at the time of scrutiny the name of the parliamentary consti¬ 
tuency in the electoral roll of which he is included as an elector. It was further 
observed that, evidently, it was not mentioned before the Returning Officer that 
the petitioner was an elector registered in the electoral roll of Calcutta South- 
East parliamentary constituency. Relying on these observations, Mr. Tyagi argues, 
on behalf of the petitioner, that the Tribunal appears to have been influenced 
by the fact that even at the time of scrutiny the candidate had not produced nr 
pointed out the electoral roll of the parliamentary constituency in which his name 
was entc-ed as an elector. There is, however, no basis for such a conclusion since 
the Tribunal has made the further observation at page 201 of the report that 
even if the petitioner had produced the correct electoral roll at the time of scru¬ 
tiny he could not have been allowed under the proviso of section 33 (51 to amend 
his nomination paper as the errors are not clerical and could not be permitted 
to be corrected even at the time of presentation of the nomination papers. The 
Tribunal made it clear (at pag-? 2011 that if the correct electoral roll had been 
produced even at the stage of scrutiny it could not be any of avail as there were 
vital defects in the nomination paper itself. It also appears from the judgment of 
the Tribunal that Sayed Baddrudduja having been a well-known figure in the 
public life of the country the question of his identity did not arise and in fact, as 
in the present case, no objection as to his identity had been raised at the time 
of scrunity. 

The facts of this case bear great similarity to those of the present one and 
the judgment of the Tribunal in my view is fully applicable to the present case. 

In Narottam Singh V Desrai 3 E.L.R. 309, there was a total omission to fill 
in the name of the proposer in column No. 9 of the nomination pape”. It was 
held in these circumstances by a majority of the Election Tribunal, Patiala that 
the total omission of the name of the proposer in column 9 is not a mere technical 
defect of unsubstantial Hia acter hut a substantial defect for which a nomination 
can he rejected. It was observed bv the majority that the fact that the. name of 
the prop.oser could be ascer+abied from his signature and fi-om his electoral roll 
number which was given in the nomination paper is immaterial and cannot cure 
this defect. In his discenting judgment the Chairman of the Tribunal however 
held that substantial compliance with the details to he filled in the nomina¬ 
tion paper, which are intended to ensure either the identity or eligibilitv of 
the r..n,didatc and nrono.e and the seconder, is all that is required and since, 
in spite of the omission, the neeessarv particulars could be ascertained from 
other entries in the form the defect v'es more or less form fi Drd not cf a sub¬ 
stantial character the name being evident from the signature of the proposer 
appea mg against column 12 According to the majority judgment, therefore, 
an omission in a material particular in the nomination forrn cannot be. cured by 
looking to other particulars available in the form itself. I entirely agree with 
this view. 

In Ranchhodlal Liladhar Vayeda V Election Tribunal, Ahmedabad, 8 E.LR, 
59 which is a decision of a Division Bench of the Bombay High Court, compn.sed 
of Chagla C. J and Shah .1, arising from an order of 1he Election Tribunal 
Ahmedabad reported as 4 E.L.R. 493 the candidate while presenting his nomina¬ 
tion paper on +he 24th November 1950 had left column number 8 blank since 
his name vms not in +he electoral roH, although he had already applied to the 
Election Commisi-ien for including hi.s name in the electoral roll and the Com¬ 
mission had pa.ssed an order on the 23rd November for including his name in the. 
electoral roll but this fact was not known to the candidate, or to the proposer 
or seconder. The Tribunal had held that, unle.ss a candidate is a qualified 
elector to the knowledge of his proposer and seconder when the. nomination is 
presented the nomination cannot be regarded as nomination by a qualified elector, 
The Tribunal had further held that the nomination paner has to be serntiria-^d 
as it stood when It was presented and, notwithstanding rule 30 of the RP 
Rules 1950, the nomination could be rightly rejected on the ground that the 
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candidate did not corrmly with the requirements of law. Their Lordships held 
that the view of the Tribunal that the knowledge of the proposer and seconder 
‘as to the candidate being qualified to stand is necessary for valid nomination 
was wrong but there was non-cornplianco with the provisions of section 33 and 
the Returning Officer had jurisdiction to reject the nomination on this ground 
but the election Tribunal should have carefully considered the question whether 
the defect was a substantial one with reference to the provisions of section 36(4). 
Their Lordships, however, observed that if they were a court of appeal cr if 
they were deciding the election petition very likely they would have found it 
very difficult to take tho view that the non-compliance on the part of the peti¬ 
tioner was of a substantial character. It was impossible for the petitioner, when 
he filed the nomination paper to have complied with the specific provisions of 
section 33(1). He was awaiting the decision of the Election Conimission which was 
ultimately communicated to toe Returning Officer, Mr. Tyagi in his arguments 
relies on these observations of their Lordships in support of his pleia that the 
defect in filling column No. 8 of the petitioner's nomination paper were similarly 
of an unsubstantial character. These observations were however hypothetical 
and it could not be said with certainty what view their Lordships could have 
taken if the casei could have gone up to them in appeal. Evidently, their 
Lordships observations, relied only by Mr. Tyagi, were based on the circumstance 
that it was impossible for the candidate at the time of filing his nomination to 
fill up the relevant column. 

Assuming that it is permissible or even necessary for the Tribunal to consider 
whether a candidate who had left blank a material column in his nomination 
paper, was in a position to fill it up or not on the date fixed for filing of the 
nomination papers, the question still arises whether the candidate had done 
all that reasonably lay in his power to fulfil the requirements of the law in filling 
up the nomination form. In the above case thei candidate had made a timely 
application to the Election Commission for including his name in the electoral 
roll iind had noted this fact against column 7 while he hud left column No. 8 
blank. In the present case it cannot be said that the petitioner was not in a 
position to fill up column 8 correctly if he had taken reasonable care to obtain 
the revised electoral roll of his own constituency. Here it is a casei of , gross 
negligence. 

Finally in the case of Rattan Anmol Singh Vs Chowdhury Atma Ram and 
others, A.I.R. 1954 S.C.510, to which I have already referred, the following 
observations which weie made by their Lordships at puce 513 with respect to 
the provisions of sections 33 and 36 of the Representation of the People Act 
1951 are fully applicable to the present case. 

“Section 36 is mandatory and enjoins the Returning Officer to refuse any 
nomination when there has been any failure to comply with any of the provisions 
of section 33. 


The only jurisdiction the Returning Officer has at the scrutiny stage is to see 
whether the nominations are m older and to hear and decide objections. He 
cannot at that stage remedy essential defects or permit thrin to be remedied. It 
is true he is not to reject any nomination p^iper on the gi ound of any technical 
defect which is not of a substantial character but he cannot remedy the defect. 
He must leave it as it is. If it is technical and unsubstantial it will not matter. 
If it is not, it cannot be set right”. 

In that case the petitioner had put in 4 nomination naner.s before the Return¬ 
ing Officer in each of which toe proposer and seconder wore illiterate and had 
placed thumb marks instead of signatures in columns 12 and 16 of the nomina¬ 
tion paper but these thumb marks were not attested. In these circumstances 
the proposer and seconder weiie found not to have .subscribed the nomination 
paper within the meaning of section 33 and in tho nrcscribed manner as re¬ 
quired by Rule 2(2) of the Representation of the People (Conduct of Election 
and Election Petitions) Rule 1951. Their Lordships held that attestation by 
the Returning Officer or other specified officer as enioined by the law was not a 
mere technical or unsubstantial requirement and could not be disregarded and 
that the substance of toe thing must he there, which in this particular case 
was the satisfaction of the Returning Officer at a particular moment of time 
about the identity of a person making a mark in place of writing a signature. 
It was further held by their Lordships that the attestation and thei satisfaction 
must exist at the presentation stage and a total omission of such an essential 
feature cannot be subsequently validated any more than the omission of a candi¬ 
date to sign at all could have been. 
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The ratio decendi of the above authorities, as I understand it, is that the 
filling up of the. required details in the nomination form m the prescribed manner 
IS not always a matter of form but where the required particulars are to be 
failed in an essential item such as columns 7 and 8 affecting the identity and the 
eligibility of the candidate they a^e a matter of substance and any omission to 
fill up tne required particulars oi even a gross misdescription in the filling up 
of such particulars is a defect of a substantial character even if technical within 
the meaning of section 36(4) and would justify rejection of the nomination paper 
under section 30(2) (d) on the ground of failure to comply with the provisions 
of section 36 A total omission to fill up any such essential item cannot be re¬ 
medied, at the time of scrutiny, by supplying the necessary particulars then 
since there is no scope left even lor summary enquiry under section 30(2) where 
there is such a total omission of any essential particular m the nomination form, 

I have already shown that such an error is neither a clerical error within the 
meaning of section 35 nor can it be permitted, even if it is a clerical error, to 
be corrected except at the time of presentation of the nomination paper. To 
allow such essential particulars to be furnished at the time of scrutiny would be 
tantamount to permitting the blank entries to be filled up at that time or to be 
corrected at that time even where there is a gross misdescription with respect 
to such essential particulars in the nomination form Section 33 does not seem 
to contemplate such a course. Where, as in 6 E.L R page 368, the entrle# 
already present m the nomination form, although Incomplete in the strict sense, 
are in themselves sufficient, with a slight effort, on the part of Returning Offi¬ 
cer at the time of scrutiny, to locate the candidate’s name and serial number 
in the electoral roll, the defect would be unsubstantial. 

In some of the, authorities cited above where there was even a total omis¬ 
sions to fill up essential columns like numbers 7 and 8 of the nomination form the 
bonafides of the candidate or his inability to supply the necessary particular# 
at the time of nomination have been taken into consideration and these factors 
seem to have influenced the decision. If bonafides are relevant then the question 
whether the candidate has taken reasonable care to secure the necessary matenal 
for the filling up of the nomination form would also become material. 

In the present case the petitioner filling up of such an essential item as 
column 8, affecting his identity and eligibility from an obsolete or legally non¬ 
existent electo'al roll virtually, amounted to a total omission in filling up that 
item or in any case to a gross misdescription in respect of that item which 
could m no sense be deemed to be a bonaflde error, if the bonafides be material. 
The error could not have been corrected at any stage after presentation and the 
Returning Officer could not have looked at the certified absti act of the revised 
roll supplied by the petitioner at the time of scrutiny in view of the virtual 
absence of the serial number in the nomination form. In such a case even the 
provisions of S 36(7) (a) laying down that for the purpose of the section to 
production of a certified copy of an entry in an electoral roll of a constituency 
would be conclusive evidence of the right of any elector named in that entry to 
stand for election, would not avail, due to vital defects in the nomination paper 
itself as held in 2 E L R 189 , 

I may further add that the provision in S 33(5) for the correction of a 
clercial erior in respect of name and electoral roll number only of a candidate 
etc need not be construed as indicative of the comparative unimportance of 
these particulars On the contrary the provisions may signify the importance of 
a correct entry in respect of these particulars in the form itself I could not 
find any authority in support of the proposition that the filling up of column 
No 8 IS not a mattei of essence as compared to column 7 or say column 4 In 
my view columns 7 and 8 are of equal importance for the identity and eligibility 
of the candidate which go hand in hand It is true that the question of identity 
of the petitioner m the piosent case was not raised at the time of scrutiny nor 
has it been raised at the trial of the petition itself but that makes no difference 
to the decision of the issue where there is a substantial non-compliance with the 
provisions of section 33, as held in 2 ELR 189 I may add that a defect which 
IS of a substantial nature at the time of filling up of the nomination paper cannot 
become unsubstantial by supplying fuither material at the time of scrutiny The 
provision for summary enquiry in S 36(2) seems to be intended primarily to 
afford, an opportunity to a candidate for rebuttal, in case of an objection as 
to his qualification or disqualification of any allegation of fraud 

For the foregoing reasons I find that the petitioner’s nomination was properly 
rejected The question of the material effect of improper rejection on the result 
of the election, raised in the second part of the issue, does not arise. 



Sec. 3 ] 


THE GAZETTE OF INDIA EXTRAORDINARY 2331 


In view of my findings on issues other than Nos. 15 and 16, 1 would hold that 
the respondent No. 1 was duly elected and would dismiss the election petition. 
In view, however, of my findings on issues Nos. 15 and 16 as to the commis¬ 
sion by respondent No, 1 of a minor corrupt practice under Section 124(4) of 
the Act anil in view of the provisions of Sections 140 and 141, respectively, under 
which the commissions of a corrupt practice under Section 124 neceLSsarily entails 
di.squahflcation for membership of a State Legislature as also for parliament for 
SIX years and for voting at any election also for six years the respondent would 
accordingly stand disqualified under Section 140 and 141 for six years with effect 
from the date of this order. In the special circumstances of the case 1 would not 
award any costs to the respondent. 

The 30th April, 1955. 

(Sd.) Anand Narain Katjl, Chairman. 


JUDGMENT 

(.By Gurtu and Rastogi, Members.) 


Per Gurtu Member — 

The election petition was filed on 5-2-54 by Pt. Abhinna Hari son of Pt, Ram 
Gopal resident of 186, Bheem Ganj Mandi, Kotah, praying that the election 
of respondent No. 1 Shri Bri: Sunder Sharma, Advocate, resident of C-Scheme, 
Jaipur to the Rajasthan Legislative Assembly fz'om the Sironj constituency at the 
bye-election held in November 1953 be declared void and ha be unseated and 
fresh election be ordered for the constituency. 

Succinctly the facts are that a bye-election was held on the 15th November, 
1953 to the Rajasthan Legislative Assembly for the Sironj Constituency in Kotah 
District, The petitioner and respondents No. 1 to 8 were candidates at the hye- 
clection and filed their nomination pap^ers on the 5th October, 1953. The peti¬ 
tioner filed four nomination papers. They were all rejected by the Returning 
Officer. Only respondents No. 1 to 3 contested the bye-election and the rest 
of the respondents did not or could not contest the bye-election for one reason 
or the other. 


The contesting candidates secured votes as under; — 


Name of the candidate 

Name of his Party 

No, of votes secured 

1. Shri Brij Sunder 

Congress 

‘ 8,892 

Sharma 


2 Shri Madanlal 

Hindu Maha-Sabha 

8,326 

Agarwal 


3. Shri Kesri Mai Jain 

P.S.P. 

1,182 


Since the highest number of votes were secured by respondent No. 1 Shri Brij 
Sunder Sharma, the Congress party candidate, he was declared elected. 

The petitioner seeks to have the election of the respondent No. 1 Shri Brij 
Sunder Sharma, declared void, inter alia, on the following grounds: — 

1. That the petitioner’s nomination paper was Improperly rejected and the 

result of the election has thereby been materially affected. 

2. That the respondent No. 1 himself or through his agents obtained or 

procured assistance of Shri Bakshi, Executive Engineer, Bundl, for 
furtherance of the prospects of his election on this occasion. Shri 
Bakshi was serving under the Government of State of Rajasthan as 
Executive Engineer. Shri Bakshi toured the constituency for the 
aforesaid purpose towards the end of September and beginning of 
October 1953. 

3. That the respondent No. 1 submitted a false account of his election ex¬ 

penses and deliberately withheld certain items of expenditure which 
he incurred. The details of such expenditure are given in Schedule 
III, and that respondent No. 1 exceeded the limits of the maximum 
prescribed expenditure. 
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Several other allegations of the commission of major and minor corrupt prac¬ 
tices and illegal practices have been made in the petition. 

In his written statement respondent No. 1 admitted that the petitioner’s nomi¬ 
nation papers had been rejected by the Returning Officer but denied that it had 
been improperly rejected and also denied that it had materially affected the 
result of the election. It was alleged that the petitioner was not at all serious 
about his election and he had no chances of success. The respondent No. 1 denied 
having committed any of the major or minor corrupt practices or illegal practices 
as alleged in the petition. It was averred that the petitioner had no right to 
submit the petition on the grounds of commission of corrupt and illegal practices 
because he was not an elector in the Sironj constituency nor was he a candidate 
at the election. 

On 11-11-54 the following seventeen issues were struck on the pleadings of 
the parties: — 

1. Whether the petitioner is not entitled to present the election petition on 
grounds of corrupt and illegal practices. 

2. Whether the petitioner’s nomination was Improperly rejected and the 
rejection has materially affected the result of the election. 

3. Whether the petitioner having been a member of the Regional Transport 
Authority for Udaipur-Kotah' at the time of his nomination held an office of profit 
within the meaning of Section 7 of the Representation of People Act and Article 
191 of the Constitiition of India, and as such was disqualified to stand as a candi¬ 
date. 

4. A. Whether Shri M, L, Mehta, S. P. was transferred from Bundl to Kotah in 
July, 1953, at the Instance of respondent No. 1 lo procure for his assistance in the 
furtherance of his prospects in the election. 

B. If so, what Is the effect on the result of the election. 

5. A. Whether Shri M. L. Mehra, S. P. at the instance of respondent No. 1 or 
with his connivance transferred subordinate police officers as detailed in Schedule 
1(a) in order to procure assistance for the furtherance of the prospects of res¬ 
pondent No. 1 In the bye-electlon. 

B. If so, what is the effect on the result of the election, 

6. A. Whether Shri Shivaraj Singh, S. I. was transferred from Jaipla to Sironj 
at the instance of re.spondent No. 1 and the former intimidated voters in favour 
of respondent No. 1 by arresting prominent workers of the Socialist' and the 
Hindu Maha Sabha Parties three or four days before the polling day and by 
disturbing a meeting of these parties that was being held before the polling day, 

B, If so, what is the effect on the result of the election. 

7. A, Whether Shri Bak.shi, Executive Engineer, Irrigation at Bundi, toured tho 
constituency at the instance of respondent No. 1 towards tho end of September, 
and beginning of October, 1953, in order to further the prospects of respondent 
No. 1 in the bye-election. 

B. If so, what is tho effect oi' the result of the election. 

8. A. Whether Shri Gajanana Jha Dy.. Inspector of Schools, Kotah, asked 
teachers at Sironj and Lateri in the third week of October, and second week of 
November respectively to secure votes for respondent No. 1. 

B. If so, what is the effect on the result of the election. 

9. A. Whether Shri Harl Singh, Chief Panchayat Officer aided by Shri M. L. 
Bhayy^ District Panchayat Officer, Kotah, at the instance of re.spondent No. 1 
asked Panches of the Sironj Sub, Division at Sironj between the 5th eind 12th 
Augu.st 1953, to secure .votes for respondent No. 1. 

B. If so, what l.s the effect on the result of the election, 

10. A. Whether Shri Haflzur-Rahman, leader of Jamiat-Uhna, Delhi, exercised 
undue influence on the Muslim voters at Sironj on the 10th and 11th November, 
1953, by telhng them that Islam was in danger if Muslims did not vote for the 
Congress and that Muslims will incur displeasure of God if they did not side with 
their saviours. 

B. If so, .what is the effect on the result of the election. 
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11. A. Whether His Highness the Nawab Sahib, Tonk, exercised undue in¬ 
fluence on the Mushm voters at Sironj and Lateri between the 10th and the 15th 
November 1951 by exhorting them in the name oi' the holy Quaran to vote for 
the Congress and by telling them that if they did not support the party which 
was saving their lives, they would have to go to hell. 

B, If so, what is the effect on the result of the election. 

12. A. Whether the polling at Raoji Ka Bagh (Haveli) Polling Booth, whore 
the femaJo voters wore to cast their votes was purposely aeJayed at the instance 
of respondent No. 1 for nearly three hours with the result that a large number of 
female voters who wanted to cast their votes against the Congress had to return 
without being able to vote. 

B. If so, whether this delay materially affected the result of the election, 

13. A. Whether the polling was delayed for about IJ hours at the instance of 
the agents of respondent No. 1 by the Presiding Officer, Shri Abid 
Ali Shah of a Polling Booth at Lateri in order to prevent Anti-Congress voters 
from casting their votes. 

B, If so, whether this act materially affected the result of the election. 

14. A, Whether the Ministers of the Rajasthan Government accompanied by 
respondent No. 1 toured the constituency on the follov/ing dates in State cars with 
the national flag flying: — 

(1) Shri Mohan Lai Sukhadia—Between 11th & 13th, Oct, ’53. 

(2) Shri Chapdan Mai Vaidya—Between 5th & 7th Oct. ’53. 

(3) Shri A. L. Yadava—On the 5th & 6th Nov. ’53. 

(4) Shri Kumbha Ram Axya—Between 10th & 15th ITov. ’53. 

(5) Shri Jai Narain Vyas, accompanied by the Collc’-or and Commissioner— 

Between 12th & 14th Nov. ’63. 

B. If so, whether these acts amounted to the procuring of assistance by a 
candidate for the furtherance of his prospects in the bye-election within the 
meaning of sub-section (VlII) of Section 123 of the Act. 

15. A. Whether, respondent No. 1 fed about 400 workers during the election 
and the expenses of their feeding have not been snown in the return of election 
expenses filed by him. 

B. If so, what is the effect on the result of the election. 

16. A. Whether 4 Community Kitchens at Sironj, and one each at Deepua 
Kharg, Anantpura, Ghatal, Lateria and Unarsital, were started by respondent 
No. 1 to feed nis workers numbering in all about 400 and these expenses should 
have been included in the return of election expenses filed by the respondent. 

B. Whether the travelling allowances were paid by the respondent to his 
workers of which the list has been filed by the petitioner and the.se expen.ses 
should hive been shown in tho return of election expenses. 

C. Whether the allegations embodied in sub-issues (A) and (B) above, being 
based on further particulars supplied by the petitioner from time to time could 
not have been entertained under the law and the aforesaid sub-issues therefore, 
do not arise. 

17. Whether the allegations embodied in issues Nos. 4, 5, 6, 7, 8, 9, 10 and 13 
in so far as they are based on further particulars supplied by tho petitioner from 
time to time could not have been entertained under the law and issues to that 
extent have to be struck off. 

Issues Nos. 1, 16(c) and 17 were preliminary issues and were disposed of by 
the Tribunal on 4-4-1955. 

I propose to discuss Issues Nos. 2, 15, and 16 and 7 first. 

Issue No. 2.— 

’This is one of the issues on which lengthy arguments were addressed by both 
tho parties. In order to appreciate the position it is necessary to state the follow¬ 
ing details. The petitioner was enrolled as a voter in the Ladpura constituency 
of Kotah District. The date of filing the nomination paper was the 5th October, 
1963, The petitioner got a certified copy of the entry relating to him from the 
electoral roll of Ladpura constituency on the 1st October, 1963, The entry of the 
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copy which he obtained waa that of the 1951 electoral roll. The 1951 electoral 
roll was the preliminary roll which was prepared for the first time under the 
Act before the General Elections. In the ordinary course a new electoral roll 
should have been prepared in 1952 and should have come into force with effect 
from the l.st October, 1052. But this was not done and, therefore, under 
Sec. 24(21 of the Representation of People Act, 1950, the 1961 electoral roll re¬ 
mained in force until the I7th of September, 1953, the date on which the electoral 
roll prepared in 1952 was according to the information contai.ned in a leiter of 
the Chief Electoral Officer finally published. The 1952 electoral roll should have 
remained in force until the 30th day of September, 1953 and a fresh roll prepared 
in 1953, .should have come into force on the l.at of October, 1953. But na fresh 
electoral roll was prepared nor published thereafter on or before the <:'■■ fixed 
for filing nominations. Therefore, the 1952 electoral roll continued to be m force 
on the date fixed for filing nominations for this bye-election viz. the jth of 
October, 1953. 

The petitioner's case is that the electoral roll prepared in 1952 for Ladpura 
constituency came into force on the 1st day of October, 1963 and that the previous 
or the 195t Roll remained in force unto the end of September, 1953. Since the 
1952 Roll had come into force only nvc days before the date fixed for filing 
nominations, the petitioner was given a certified copy of the entry relating to him 
of the w ong electoral roll namely the 1951 Roll. The petitioner discovered this 
mi.stake on the 5lh of October. 1953 at the time of filing his nomination papers 
at Sironj. He filed four nomination papers. In three such nomination papers 
he eiiU'rcd the S No. in Column No. 8 which was as.signed to him m the 1951 
electoral roll and mentioned the year of the electoral roll also as 1951. In the 
fourth nomination paper although the S. No. entered m column No. 8 was the 
same as.signcd to him in 1951, but he did not state that it was the 1951 S. No. 
Before the date of the scrutiny, the petitioner obtained a certified copy of the 
enlry of the correct 1962 electoral roll of the Ladpura constituency, relating to 
him. At the time of the .scrutiiw of his nomination papers, the petitioner pro¬ 
duced it before the Returning Ofneer with an application praying that ho may be 
allowed to correct the entry in column No. 8 relating to his electoral roll number, 

The respondent No. 1 took objection and thereupon the Returning Officer 
rejected the nomination paper and passed the following order: — 

“This is a fact that Shrl Abhinna Hari has filled in column No, 8 of the 
Nomination paper wrongly and any correction w^ould have been 
allowed a.s to the entries at the time of presenting his nomination by 
the Returnmg Officer under Section 33(5) (A) of the Repre.sentation 
of the People Act, 1951. He wants to have corrected this entry at 
the time of scrutiny. He has quoted no provision of law nor 1 have 
come across any under which any correction of Nomination paper 
can be allowed at this stage. Even if this candidate would have been 
allowed to correct his nomination paper at the time of presenting it 
before mo he could not have corrected his nomination paper in time. 
This mistake came to his notice the very day and he tried to im¬ 
prove over his previous nomination papers by giving serial numbers 
of the proposer and seconder according to Electoral Roll of 1952. 1, 
therefore, hold that this mistake of filling serial number in column 
8 from the electoral rolls not in operation is a substantial defect. 
Every man of ordinary prudence knew that the Electoral Rolls 1952 
have been finally published and have come in force. This nomination 
paper is, therefore, rejected.” 


The objection of the respondent before the Returning Officer was that correc¬ 
tion in the .serial number could not be allowed at that stage and that the wrong 
entry of .serial number in column No. 8 of the nomination paper was a defect of 
a substantial character and, therefore, the nomination papers of the petitioner 
deserved to be rejected. But neither the identity nor the eligibility of the peti¬ 
tioner was (jucstioned. Even in his written statement the respondent has not 
questioned either the identity or the eligibility of the petitioner. Under Section 
30(7) (A), it i.s provided that the production of certified copy of an entry made 
in the electoral roll of any constituency, .shall be conclusive evidence of the right 
of any elector named in that entry to stand for election etc It may also be noted 
that the petitioner had been a popular minister in the integrating Kotah State 
and had also been a Cabinet Minister in the former Rajasthan State. He had 
also been President of the District Congres.s Committee for Kotah District, Since 
he was a well-known person, it is not difficult to understand that his identity with 
the description given in the certiflod copy of the entry of the 1962 Ladpura 
constituency Roll produced by him, was not questioned. 
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We agree with the Returning Officer that at the time of the acrutiny no cor¬ 
rections could be permitted under Proviso A and B to Sub-soction 5 of Section 33 
of the 1951 Act in column Number 8 of the nomination paper. This is because 
.such corrections can be allowed by the Returning Officer at the presentation stage. 

In A.I.R. 1954 Supreme Court 510 at Page 513 Col, 1, Para 15 the Supreme 
Court has, laid down that at the scrutiny stage the Returning Officer has no juris¬ 
diction to permit defects in the nomination papers to be remedied. The reason 
Given is that at the time of the presentation of the nomination paper the Return¬ 
ing Officer has to satisfy himself that the names and the electoral roll Nos. of the 
candid'iLfc and his proposer and .secoiiuer a., entered in the nomination papers are 
the same as those entered in the electoral roll. 

Section 33(1) requires that a nomination paper has to be completed in the 
prescribed form. The form is prescribed by rule 4 of the 1951 Rules and is given 
in Schedule II of the said Rules. It is, therefore, a requirement of law that the 
sball,be completed in the prescribed form and the Returning 
Officer has to .satisfy himself that it has boon so completed at the time of its 
presentation. Therefore, at the later stage of scrutiny, any defect in the com¬ 
pletion of the nommation paper cannot be allowed to bo remedied by the Return¬ 
ing Officer. But the duty of the Returning Officer doe.s not end there. 

The Supreme Court has In that case, further laid down that at the scrutiny 
stage, if it is found that the nommation paper rf any candidate has not been 
completed in the prescribed form and is defective, it is his duty to decide, If 
necessary, after a summary inquiry, whether the defect is a mere technical one 
of a non-substantial character or otherwise. If ho finds that the defect is a tech¬ 
nical one of a non-substantial character, he should not reject the nommation 
paper, as sub-clausc IV of Section 36 provides that the Returning Officer shall not 
reject any nomination paper on the ground of any technical defect which is 
not of a subsiantial character. 

The next question that poses for determination, therefore, is whether the wrong 
entry in column No, 8 of the nomination paper of the petitioner relating to serial 
number in the electoral roll, was mere technical defect of a non-substantial 
character or a defect of a substantial character. 


Section 33(1) of the 1951 Act provides:— 


33. PHESENTATIGN OF NOMINATION PAPER AND REQUIREMENTS 
FOR A valid NOMINATION.—(1) On or before a date appointed 
under clause A of Section 30 each candidate shall, either in person 
or by his proposer and seconder between the hours of eleven (5’clock 
in the forenoon and three O’clock in the afternoon deliver to the 
Returning Officer at the place specified in this behalf in the notice 
issued under Sec. 31 a nomination paper completed in the prescribed 
form and subscribed by the candidate himself as assenting to the 
nomination and by two persons referred to in sub-section 2 as pro¬ 
poser and seconder. 


The form for filing a nomination paper is prescribed by Rule 4 of the Rules made 
under the 1951 Act;— 


Rule 4 reads as under: — 

4, FORM OF NOMINATION PAPER.-—Every nomination paper delivered 
under Sub-soction 1 of Section 33 or under that Sub-section read 
with Sub-section 4 of Section 39 shall be completed in the form 
specified in Schedule II. 

It will thus be seen that both under Section 33 Sub Clause 1 and Rule 4 the 
words used are “shall”. It i-s, therefore, the duty of the candidate to deliver to 
the Returning Officer a nomination paper completed in the form prescribed by 
Rule 4 of the Rules made tmder the 1951 Act and specified in Schedule II of the 
said rules, and, therefore, any defect even of a technical nature cannot be said 
to be of a non-substantial character. It was argued that the entry of the wrong 
serial number in column No. 8 by the petitioner in his nomination papers may be 
a technical defect but it is not of a non-substantial character. The law requires 
meticulous accuracy in filling the prescribed form of the nomination paper and 
any defect in the non-compliance with the mandatory provisions of law even 
though the defect be technical cannot be said to be of a non-substantial character. 
This argument has considerable force in it and if there were no provisions relax¬ 
ing these mandatory provisions of law in favour of entries relating to name and 



^33 > 


THE GAZETTE OF INDIA EXTRAORDINARY [Part II 


S. Nos. of the candidate and his proposer and seconder, we should be inclined to 
accept this view. But Section 36 Sup Clause 4 reads as under; — 

“The Returning Officer shall not reject any nomination paper on the ground 
of any technical defect which is not of a substantial character.” 

Further Sub Clau.se 2 of Section 36 provides: — 

"That the Returning Officer shall then (at the time of scrutiny of the 
nomination paper) examine the nomination papers and shall deeide 
all objections, which may be made to any nomination, and may, 
either on such objections or on his own motion, after such summary 
inquiry, if any, a.s he thinks necessary refuse any nomination paper 
on any of the following grounds, 

(d) That there has been any failure to comply with any of the provisions 
of Section 33 or Section 34. 

It wiU thus be seen that at the scrutiny stage it is the duty of the Returning 
Officer under Section 36 Sub clause 2, If a defect is pointed out to him or noticed 
by him in the nomination paper, to hold an Inquiry which has to be of a summary 
nature and thereafter refuse any nomination paper on the ground that there has 
been a failure to conmly with any of the provisions of Section 33. But Ills duty 
does not end there. His further duty, under sub-clause 4 of Section 36, is that he 
shall not reject any nomination paper on the ground of any technical defect which 
is not of a substantial character. It cannot, therefore, be said that just oecauee 
there has been a failure to comply with any of the provisions of Section 33, as in 
the present case, the Returning Officer can reject the nomination paper. 

In the present case, by making a wrong entry relating to his serial number 
In the electoral roll, the petitioner failed to comply with the provisions of Section 
33 read with Rule 4 of the Rules made under the 1951 Act. But merely because 
of this failure comply with the provisions of the law the Returning Officer 
could not reject the nomination paper. It was his duty to hold a summary jr jmry 
to satisfy himself whether the candidate was in fact enrolled as a voter ami was 
qualified for membership of the Legislative Assembly or not. Of course, he could 
not at the scrutiny stage hold a lengthy inquiry. 

The only function of the electoral roll number required to be given in column 
No. 8 of the candidate is that the Returning Officer may be easily able to trace 
out the entry relating to the candidate in the electoral roll, to satisfy himself 
whether the candidate was or was not enrolled or was or was not qualified. In 
the present case it is an admitted fact that the candidate produced a certified 
copy of the entry in the correct electoral roll of Ladpura constituency relating to 
him. Under Section 36 Sub-section 7(A) the production of a certified copy of an 
entry made in the electoral roll of any constituency is a conclusive evidence of 
the right of the elector named in that entry to stand for election etc. Therefore, 
if the Returning Officer had discharged his duties pre.scribed by Sub-section 2 
of Section 36 and made a summary inquiry by just caring to look into the certi¬ 
fied copy of the entry, he could find out that the name of the petitioner was en¬ 
tered in the cor: ect electoral roll. But the Returning Officer failed in his duty 
to do so Had a certified copy of the entry made in the correct electoral roll of 
the Ladpura constituency not been produced by the petitioner at the scrutiny 
stage for the examination and the satisfaction of the Returning Officer that he 
WR“ enrolled as a voter in the electoral roll of Ladpura constituency, the defect 
in his nomination paper relating to the electoral roli number in column No, 8 
of the nomination paper would have been, though technical, but of a .substantial 
character. Because the Returning Officer, in that ease, could not without holding 
a lengthy inquiry find out whether or not the petitioner was enrolled in the 
correct electoral roll of T.^adpura constituency. He had no duty to examine the 
whole list of Ladpura constituency and hold a lefigthy inquiry to discover this 
fact as to whether or not the petitioner was enrolled. He could in that case have 
been justified in rejecting the nomination paper on account of the technical defect 
of giving a wrong electoral roll number in column No. 8 of the nomination paper 
as the defect would have been of substantial character. But in the present case 
since the petitioner was present and made a certified copy of the entry relating 
to him in the electoral roll readily available to the Returning Officer at the time 
of the scrutiny of his nomination papers. It cannot be said that the Returning 
Officer could have experienced any difficulty in finding out that the petitioner was 
duly enrolled. Therefore, defect in the nomination paper lost its substantial 
character. 

A very large number of authorities have been cited by the parties on this 
point, both for and against. 

In Pran Lai Thakur Lai Munshl Vs. Indu Bhai Bhai Lai Bhai Ameed and 
others reported in 1 E.L.R, 182 the petitioner Shri Pran Lai Thakur Lai Munshl, 
a Congress candidate for a seat in the House of the People from Baroda West 
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constituency delivered two nomination papers and in both of them omitted to fill 
in his age in column IV of the nommation paper The Returning Officer held 
that It was a vital defect in the nomination paper and not merely technical and 
rejected the paper It was argued that since serial number of the petitioner m 
the electoral roll had been correctly mentioned in column No 8 of the nommation 


paper, oh a summary inqmry, the Returnmg Officer could find out the age of the 
petitioners because in the electoral roll the age of the petitioner was given as 
64 years It was argued that, therefore, the omission to make any entry in 
column No IV of the nominaiion paper rc'atmg to age was only a technical 
defect arid since on a summary inquiry the age could be ascertained by the 
Returning Officer the defect was of a non-substantial character Therefore, the 
rejection of the petitioner’s nomination paper was improper This argument was. 
not accepted by the Tribunal In that case The reason is that unlike the elec¬ 
toral roll number the age of a candidate is one of the essential qualifications for 
membership of the House of the People A defect of this character goes to the 
very root That case is, therefore, clearly distinguishable 


It may further be observed that under Section 33 Sub Clause 6(a) and (b) 
the Returning Officer can permit any clerical error in the nomination paper in 
regard to the name and electoral roll numbers of the candidate, the proposer and 
the seconder and where necessary ctm direct any clerical or printing error in the 
entrance in the nomination papers relating to the name and electoral roll num¬ 
bers to be overlooked But no such permission to correct or direction to over¬ 
look any clerical or prmtmg errors relatimg to other columns of nomination paper 
can be given by the Returning Officer This further shows that the Legislature 
was prepared to relax the requirements of the law for completing the nomination 
paper in the prescribed form m respect of errors m the name and electoral roll 
number only, but not m respect of defects in other columns includmg the column 
No IV m respect of the age of the candidate This further shows that same foot- 
mg a tect in the entry relating to name and electoral roll numbers 

The next case cited is that of P H Balasubramanian Vs C R Narasimban and 
others reported in 1 ELR 461 That case is also distinguishable because on the 
crucial date namely the date fixed for the filing of nomination papers the peti- 
tionei was not enrolled as a voter in any constituency In that case the peti¬ 
tioner had left the entry relating to his electoral roll number in column No 8 
of his nommation paper blank The reason for leaving it blank was that upto 
the date of filing the nomination paper no electoral roll number had been assign¬ 
ed to him Under these circumstances, it was held that the defect was not a tech¬ 
nical one nor of a non-substantial character And it was observed — 


“While the giving of a wrong number may possibly, under given circum¬ 
stances be a mere irregularity which can be cured by correction, it 
IS difficult to see how the omission to give any number at all can 
be condoned or can be treated as surplusage, or a mere matter of 
form and not a statutory requirement ” 


In Baddruddja Syed Vs Mohammad Khoda Buksh and others reported In 
2 ELR 189, the defect was in columns Nos 7 and 8 of the nommation papers of 
the petitioner The petitioner was a candidate for a scat in the House of the 
People from Murshidabad parhamentary constituency Instead of giving in hia 
nomination paper his electoral roll number and constituency for the Murshidabad 
parliamentary constituency the petitioner gave the name and the electoral roll 
No of the Assembly constituency where he was registered It was argued that the 
electoral rolls for the parliamentary constituencies are, as a rule, not prepared 
separately, but the electoral rolls prepared for the assembly constituencies withm 
a parliamentary constituency are consolidated and made into the electoral roll for 
that parliamentaiy constituency That, therefore, the defect was only of a techni¬ 
cal and non-substantial character, but this argument was not accepted because 
although that may be so but there was nothing in law at that time to prevent 
the electoral Registration Officer from preparmg separate electoral rolls for a 

S arliamentary constituency and even during consolidation the possibility of creep- 
ig in some differences m the two rolls could not be excluded The defect was 
held to be not of a technical nor of a non-substantial character as it affected 
his qualification That is a clcarU distinguishable case and the prmciple laid 
down there cannot bo applied to the present case 

In 4 ELR 112 Rameshwar Parshad Singh Vs Krishna Gopal Das and others 
the petitioner had omitted to mention along with his electoral roll No m column 
No 8 of the nommation paper the name of the village It is necessary accordmg 
to footnote 6 of the form prescribed for flllmg nomination papers to give a 
description of the part in which the name of the persons concerned appears along 
with the electoral roll number, where the electoral roll is sub-divided into parts 
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and separate serial numbers are assigned to the electors, entered in each part. 
In that ca.se, there were 400 to 600 villages in the constituency and each village 
had a separate electoral roll and a separate set of serial numbers. The non¬ 
mention of the name of the village was a technical defect but it was held to be 
of a substantial character as on the occasion of the scrutmy no one was present 
to point out the name of the particular village to which the petitioner’s electoral 
roll number as mentioned in column No. 8 of the nomination paper related. In 
the absence of such assistance at the time of the scrutmy the Returning Officer 
could not, on a summary inquiry, trace out the name of the petitioner on the 
electoral roll. To trace out the name It would have been necessary for the 
Returning Officer to make a lengthy inquiry and go through lists of 400 or 500 
villages. The non-compliance with the directions given m footnote 6 of the 
nomination paper form was, under these circumstances, held to be of a substantial 
character. That case is, therefore, clearly distmguishable from the present one. 
As in the present case no such elanorate Inquiry was necessary and the petitioner 
was present and had produced the certified copy of the entry at the time of the 
scrutmy. 

In 4 E.L.R. 309 Nao Ratan Singh Vs. Desh Raj and others the Chairman 
dissenting, the Patiala Election Tribunal held, that the complete omission to enter 
the name of the proposer in column No. 9 of the nomination paper was not a 
mere technical defect of a non-substantial character but was a substantial defect. 
It further held that the mere fact that the name of the proposer given could be 
ascertained from the signatures of the proposer sub.scribed on the nomination 
paper and his electoral roll number as given in tho nomination paper 
was not material and could not cure the defect of the total omission of the 
name from the appropriate column. The argument was that when column No, 9 
had been left blank there wag nothing left in the appropriate column of the nomi¬ 
nation paper for the Returning Officer to compare the name as entered in the 
electoral roll of the constituency and, therefore, the Returning Officer could not 
comply with the requirements of sub-section 33 of the Act. The Chairman of 
the Tribunal did not, ho.wever, agree with this view. In his opinion, even total 
omission of the name of the proposer in column No. 9 was after all a mere 
technical defect of a non-substantial character because it could be ascertained 
without difficulty on a summary inquiry from the electoral roll number and the 
signatures subscribed by the proposer on the nomination paper itself. We are 
inclined to agree with the view taken by the Chairman of the Tribunal in that 
case. , 

In 7 E.L.R, 135 Moti Ram Vs. Ram Chander Chowdhrey and othens the Bikaner 
Tribunal held that where there wore two rolls for the same area one original 
and another supplementary and the petitioner had failed to mention in coluirm 
No. 10 whether the electoral roll number entered referred to the original or the 
supplementary roll the defect was of a substantial character. In that case, it 
may be pointed out that, the attention of the Returning Officer was not drawn at 
the time of the scrutiny of the nomination paper to the fact that there were two 
rolls and that the electoral roll number entered in column No, 10 of the nomi¬ 
nation paper referred to the supplementary roll. That case is, therefore, clearly 
distinguishable. 

In 7 E.L.R. 496 Bala Subrahmanyan Vs. Election Tribunal, Vellore and others, 
the Madras High Court found that the omission of the electoral roll number from 
column Nq. 8 of the nomination paper was, under the circumstances of that case, 
not a ipere technical defect of a non-substantial charact'^r. The other facts were 
that the name of the constituency had also been omitted. It was observed: — 

"Without these particulars the Returning Officer could not decide whether 
a candidate is or is not qualified.’" 

The force of these ob.servation.s, appear to me to apply to the defect of the 
omission of the name of the constituency and not to the omission of the electoral 
roll number as the main point which wag under consideration of that Hon’ble 
Court was the omission of the name of the constituency and not the omission of 
the electoral roll number. As the defect in column No, 8 was accompanied, in 
that case, by other serious defects of a substantial character, it lost Its importance. 
It would be unsafe, therefore, to apply the same principle to the present case 
where the defect in electoral roll number is not accompanied by any other defect. 

It may, however, be pointed out that in that case further defect was that on 
the crucial date viz. the date fixed for filing nomination papers, the petitioner 
had not been enrolled as a voter. He was enrolled subsequently but before the 
date fixed for the scrutiny of the nomination papers. The decision in that case 
rested mainly on the ground that the petitioner’s name was not on the roll 
of any Parliamentary constituency on the date fixed for filing the nomination 
paper and he was, therefore, not a qualified candidate. 
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In the case of Ranchhod Lai, Leila Dhar Vayeda Vs. Election Tribunal, Ahmeda- 
bad reported in 8 E.L.R. 59 the facts were that the Election Tribunal had passed 
the orders for including the petitioner’s name in the Electoral Roll on the 23rd 
of November 1952, but this fact was not known to the candidate nor to his pro¬ 
poser nor to his seconder on the 24th of November, 1952 when the nomination 
paper was filed. Column No. 8 had, therefore, to be left blank and entry regard- 
mg the electoral roll number of the candidate could not be made. The election 
Tribuhal held that the nomination was not valid because the proposer and the 
seconder had no knowledge on the date of the nomination that tno candidate was 
qualified to be chosen as member and there was a non-compliance of Section 
33(2). Although the Bombay High Court did not interfere in this case but it 
did make the following observations on the arguments of the Tribunal regarding 
the knowledge of the proposer and seconder at the time of filing the nomination 
papers; — 

"There is no doubt, with respect to the Tribunal, that the argument is 
wholly bad, yet somehow it seemed to have appealed to them.” 

Further observations made by C. J. Chagla who delivered the judgment of 
the court are; — 

“Again Mr. Patel is right when he stresses the point that it is not every 
non-compliance with Section 33 which entitles the Returning Officer 
to reject the nomination paper. There is a mandatory provision that 
he .shall not reject a nomination paper if the defect Is technical and 
not of a substantial character. Now, if we were 'a court of Appeal 
nr we were deciding the election petition, very likelv we would have 
found it very difficult to take the view that th,- mn-■compliance on 
the part of the petitioner was of a substantial chai’aciur." 

Furtlier it was observed; — 

“Wc regret to say that in this particular case the Tribunal had not taken 
into consideration the most relevant provisions of the Act or at least 
they do not show in their judgment that they have taken these 
provisions into con.sideration. We would have expected a careful 
consideration of the provisions of section 36(4) and a proper reason¬ 
ing as to why the non-compliance of Section 36(4) was of a substantial 
character and not of a technical character.” 

It will thus be seen that although the High Court did not interfere with the 
decision of the tribunal for other considerations but It did not approve of the 
finding nor the reasons for the finding given by the tribunal, that the total omis¬ 
sion from column No, 8 of the nominat’on paper of the Elc-ctoral Roll number 
of the candidate was not a technical defect of a non-substantial character. 

The reason is that this omission was a non-compliance of the provisions of 
section 33 of the Act did not appeal, because section 36(2) (4) and section 36(4) 
relax the strict requirements of section 33. 

In Harnam Singh Vs. Jawala Parsed and others reported in 8 E.L.R. 333, the 
facts were that Electoral Roll number of the seconder was wrongly shown as 
Number 3—Ward No. 13 of Ajmer City, whereas his Electoral Roll No. was 3 of 
Ward No. 18 of Aimer City. The Ajmer Tribunal held that the defect wa.s of a 
substantial character and the Returning Officer had rightly rejected the nomi¬ 
nation paper. The facts in that case, were that Ajmer City was divided into 
32 wards. Each Ward had a separate Electoral Roll with independent serial 
numbers. At the time of the scrutiny no one pointed out the Ward in which the 
petitioner was enrolled. Without such a.ssistance at the time of scrutiny, the 
Returning Officer could not ascertain without making a lengthy enquiry and 
examining as- many as 32 Electoral Rolls whether or not the petitioner was 
enrolled. Therefore the non-compliance with the direction given in footnote 6 
of the nomination form which is No. 4 of Schedule II was held to be of a 
substantial character. 


In 1 E.L.R, 252 Teekram Sharma Vs. Lalit Bahadur Kharga and others the 
facts were that there was a non-compliance of the di' ections given in footnote 6 
of the nomination form as prescribed by Section 33 read with Rule 4 of the Rules 

petitioner did not mention the parts of the 
sub-dlvlsion of the Electoral Roll in which the names of the candidate the pro¬ 
poser and the seconder appeared. The Returning Officer rejected the nomination 
paper because of this defect, At the time of the filing of the nomination paper 
the Returning Officer had with the help of the members of his staff actually 
foimd out the parts in which the petitioner and his proposer and seconder were 
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enrolled. Under these circumstances it-was held that the Returning Officer 
wrongly re.iected the nomination paper and the defect was only technical and of 
a non-substantial character. 

In Rama Krishan Rcddl Vs. Kamla Devi, 6 E.L.R. 173 the petitioner had not 
mentioned his clectrol roll number in the nomination paper because the petitioner’s 
name in the electoral roll had been included on the very day lixed for the fllhng 
of the nomination and the petitioner did not know his electoral roll number 
when he filed the nomination paper. It was held: — 

“That it will be presumed that the petitioner’s name had been included on 
that day before the expiry of the time fixed for filing nominations 
and that the absence of the electoral roll number from the appro¬ 
priate column of nomination paper was only a technical defect of 
non-substantial character.’’ 

Much stress was laid upon the case of Ratan Anmol Singh Vs. Chowdhrey Alma 
Ram reported in A.I.R. 1954 Supreme Court 510. The defect in the noniination 
paper in that case related to columns 12 and 16. Section 33(1) prescribes that the 
nomination paper shall be subscribed by two persons referred to in sub-section 2 
as proposer and seconder. Rule 2(2) of the Rules made under the 1951 Act 
prescribes that an illiterate persop shall be deemed to have s^ned an instru¬ 
ment or other paper if he placed a mark In the presence of the Returning Officer 
and such officer on being satisfied as to his identity attested the mark. In that 
case the proposer and the seconder were illiterate and put their marks Instead of 
subscribing signatures In columns 12 and 16 respectively of the nomination paper. 
It was held that it was a substantial defect and not a mere technicality. The 
principle laid down in that case is: — 

"When the law enjoins the observance of a particular formality it cannot 
be disregarded and the sub.stance of the thing must be there. The 
substance of the matter here is the satisfaction of the Returning 
Officer at a particular moment of time about the identity of the 
person making a mark In place of writing a signature. If the Returnr 
ing Officer had omitted tne attestation because of .some slip on his 
part and it could bo proved that he was satisfied at the proper time, 
the matter might be different because the element of hi.s satisfaction 
at the proper time, which is of the essence would be there, and the 
omission formally to rccoi'd the satisfaction would probably in a case 
like that be regarded as an unsubstantial technicality.” 

In the present case the defect is in Col. No. 8 of the nomination paper about 
the electoral roll Nu. only. Under section 33 (1) the law enjoins that the elec¬ 
toral Roll No. of the candidate shall be entered in Col. No. 8. But the point is 
what is the sub.stance of the matter in a case of this nature. In my opinion the 
substance of the matter in the ca.se of defect in Col. 8 is the satisfaction of the 
Returning Officer at the essential time that the candidate was in fact enrolled as 
a voter in the electoral roll Mere incorrect entry of tho electoral roll No would 
not be the essence of the matter it would only be the outward form. In the 
present case it is not disputed that both at the time of the presentation and the 
scrutiny the Returning Officer was satisfied about the petitioner being an enrolled 
voter in Ladpura constituency. 

Although it has not been argued but it may be mentioned that the satisfaction 
of the Returning Officer at the presentation stage may not have been on the 
correct ba.sis probably it was on the basis of the certified copy of the 1951 Roll. 
Had there been no such .sati.sfaction he would have given directions to the peti¬ 
tioner under section 33(5) (ii). Basis of satisfaction would not matter when in 
fact at the crucial time the petitioner was enrolled as a voter in the correct roll 
and when on objections he satisfied the Returning Officer at the .scrutiny stage that 
he was so enrolled Even On applying the test laid down in Ratan Anmol Singh’s 
case I am of the opinion that the defect in the present case i.s merely technical 
and of a non-substantial character. 

The facts in Karmcl Singh's ca.se (10 E.L.R. 189) are much nearer the facts 
in the present case as the defect there was also in Col. No. 8 only. Details re¬ 
quired under footnote 0 of the nomination paper form, although necessary, were 
not given. The result was the same. The Returning Officer had to hold a 
summarily inquiry to ascertain whether the candidate was In fact enrolled. The 
Supreme Court laid down in that case: — 

“That the defect, under these circumstances, was a technical one and the 
tribunal was perfectly right In holding that the defect was not of a 
substantial character and that the nomination paper should not have 
been rejected.” 
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Under these circumstances, we have no hesitation in holding that the peti¬ 
tioner’s nomination papers were improperly rejected. 

Section 100(1) (C) reads: — 

“If the tribunal is of opinion— 

(C) that the result of the election ha.s been materially aflectcd bv im 
proper acceptance or rejection of any nomination, the tribunal shail 
declare the election to be wholly void." 

It was argued that from a bare reading of this provision of law it appears that 
petitioner has not only to prove that his nomination was improperly rejected but 
he has further to prove that such improper rejection materially affected the re¬ 
sult of the election. 

It further argued that although the concensus of opinion in the past had 
been that improper rejection of a nomination paper of a candidate raises a 
presumption that the result of the election has been materially affected, but a 
recent decision of the Supreme Court reported in A.I.R. 1954 Supreme Court 513 
has changed the position. The Supreme Court laid down in that case: — 

“This section indicates that an election is not to be declared invalid if it 
appears to the Tribunal that non-compliance with statutory rules or 
any mistake in the use of such forms did not affect the result of the 
election. This throws the onus on the person who seeks to uphold 
the election. The language of section 100(1) (c), however, clearly 
places a burden upon the objector to substantiate the objection that 
the result of the election has oeen materially affected. On the con¬ 
trary under the Engli.sh Act the bu'den i.s placed upon the respon¬ 
dent to show thn negative viz., that the result of the decision has 
not been affected." 

It was pointed out that that case is clearly di.stinguishablc because the 
question for consideration before the Supreme Court in that case was not of 
Improper rejection of a nomination paper but that of an improper acceptance. 
Improper acceptance and improper rejection do not .st.and on the .same footing. 
By the mere fact that a nomination py)er of a candidate has been improperly 
rejected a valuable right given by the Legislature is denied to the candidate bv 
the Returning Officer. Further if the same criteria was applied to the case of 
improper rejection of a nomination it wouid lead to absurd results because onlv 
a fact that exists or has existed can be proved. A mental state of a person that 
existed at a particular time esn be proved or inferred from his previous or subse¬ 
quent conduct and the possible motives' and the circumstances of the case. But 
in the case of improper rejection the voters are never called uoon to consider 
the rejected candidate and therefore it cannot be said how they would have re¬ 
acted had the candidate been allowed to contest. The voters who do not belong 
to any particular party are not likely to finally make up their mind in favour or 
one candidate or the other before the time of the svrutinv and the final publi¬ 
cation of the names of the contesting candidates after scrutiny. Even a party 
voter would change his views at anv time before he actually castes his vote. 
Nece.s.siirilv, thoi-efore the evidence that could b" given ns to how the V( ters 
would have reacted if an improperly rejected candidate had contested the elec¬ 
tion was bound to be of a speculative nature. If this view of law was adopted 
it would lend to putting an interpretation on Section 100(1) (c) which would 
destroy rather than uphold this provision of law. 

The judgment in A.I.R. 1954 Supreme Court 513 is dated May 20, 1954. The 
judgment of the Court in that case was delivered by the Hon’ble Justice Shri 
Gulnm Hus.san and the other judges were Hon’ble C. J. Shri S. R. Dass (then 
justice) and Hon’blc Justice Shri Jagannath Dass. 

Karncl Singh V.s. Election Tribunal, Hissar and others, reported in 10 E.L.R. 
189 is a case of improper rejection, The judgment in that case was given b.y a 
Constitution Bench of Supreme Court consisting of the Hon'ble C. J. Shri M. G. 
Mahajan, Late Hon’blo C, J, Shri Mukerji (then justice) the .Hon’ble C J Shri 
S, R. Dass (then justice) and the Hon’ble justice Shri Vivyan Bo.se and the 
Hon’ble Justice Shri Gulam Hussan. The Judgment of the court in that case was 
delivered by 'The Hon’ble C. J. Shri M. G. Mahajan and is dated Sept. 22, 1954. 
In that case it was laid down by the Supreme Court: — 

“The only defect pointed out was that the name of the .sub-division was 
not stated therein, but on the evidence it was quite clear that there 
was no difficulty in identifying the candidate and the candidate him¬ 
self pointed out to the Returning Officer the entry of his name in the 
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electoral roll. The defect, in these circumstances, was a technical 
one and the Tribunal was perfectly right in holding that the diffi¬ 
culty was not of a substantial character and that the nomination 
paper should not have been I'ejccted. The majority of the Tribunal, 
in these circumstances, were justifled in their conclusion that the 
result of the election was affected by this wrong rejection of the 
nomination paper, 

Mr. Chatterji for the appellant has not been able to persuade us to take a 
contrary view.” 

The only circumstances whiefi were held to justify the conclusion that the 
result of the election was affected by this wrong rejection of nomination paper 
were that It had been rejected on account of a defect in filling column No. 8 of 
t^ nominanon paper which was of a technical and non-substantial character, 
Tnerefore, the only conclusion that can be drawn from this decision Is that proof 
of improper rejection justifies the conclusion that the result of election was 
materially affected. The order of the election Tribunal, Hissar against which the 
appeal was preferred in the Supreme Court is dated 16th May, 1953 and is re¬ 
ported in 6 E.L.R. 368. At page 378 it was observed by the Tribunal. 

"I now come to the affect of improper rejection of Sher Singh’s nomination 
paper on the result of the election of this constituency, It is not 
denied before me that the concensus of opinion has always been that 
if a nomination paper was Improperly and wrongly been rejected 
then it materially affects the result of the election, tneaning thereby 
that a presumption arises in favour of the election having been 
materialiy affected, if the nomination paper of anv candidate is im- 
proporiv rejected. But it cannot be denied that this presumption is 
rebuttable.” 

It will thus be seen tha' the view of the Tribunal was that a rebuttable pre¬ 
sumption^ arises in case of improper rejection of a nomination that the result of 
the election had been materiailv affected. Tn the first place the view taken bv 
the Supreme Court fin Karnai Singh F?. Election Tribunal, Hissar) is different 
It does not lav down that a rebuttable presumotlon arises in favour of the result 
having been materially affected bv a wrongful rejection of the nomination paper. 
This IS understandable if we refer to the observations of the Supreme Court in 
AIR. 1954 S.C. 613 at page 516; — 

“The casting of vote at an election depends noon a variety of factors and 
it is not possible for anv one to predicate how many or which pro¬ 
portion of the votes will go tn one or other of the candidates.” 

It appear from this that the Supreme Court has taken th" viorv that It is im¬ 
possible for the respondent to rebut a presumption which arises that the result of 
the election has been materially affected bv an improper rejection of the nomi¬ 
nation paper. The evidence If anv that ran he given can never be positive. It 
is bound to be of a speculative nature. When a nomination paper is reiected no 
occasion arises for th“ olectoca to consid'-r the reiected eand'dite’s candidature 
and, therefore, it would be impossible to give evidence about a fact which had 
not existed at all. 

Shrl Brli Sunder Sharma has not been able to give anv evidence to rebut the 
presumption raised by the Improper rejection of the petitioner’s nomination paner. 
Shri Bri) Sunder Sharma .secured 8,892 votes and the Hindu Maha Sabha candidate 
secured 8,366 votes. Shrl Brii Sunder Sharma lead b"'' 526 votes only. All that 
Shrl Brii Sunder Sharma uuJ u’j witnesses have stated is that the petitioner had 
no pensonal influence within the Sironj constituency. But this cannot b^ believed 
because admittedly the netitioner had been a President of the District Congress 
Commit^^ee. Kotah and in thni capacitv iruc-t have h,sd .some contacts with some 
of the important members of the area Mav be that all Congress mcmber.s of 
the area were disciplined .soldiers of the party and would not have helped him, 
Mav be some of them would not have cai-'d for the di.scinline and would have 
supported his candidature. It is possible some of the Independent voters who 
voted for the respondent No, 1 mav have supported him. May bo the respondent 
would have been able to maintain his present position and still got the highest 
votes But it cannot he said that anv positive evidence of a satisfactory nature 
has been led bv Shrl Brij Sunder Sharma to rebut the presumption that bv this 
improper rejection of the nomination paper of the petitioner the result of the 
bye-election has not been materially affected. 
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We, therefore, hold that the nomination paper of the petitioner Shvi Abbhina 
Hari was improperly rejected by the Rc'^urning Officer and further that the 
result of the election has been materially affected by such improper rejection, 
and that therefore, the bye-election in question deserves to be declared wholly 
void under Section 100(c) of the Representation of the Peoples Act, 1951. 

Is.iiie Non. 15 & 16 A— 

Both these issues are nased up on the allegations contained in parag aph No. 
17 of the petition and particulars given in Schedule III. The allegation us that 
respondent No. 1 has submuted a false account of his election expenses and has 
deliberately withheld certain expenditure which was incurred. The expenditure 
of respondent No 1 wa.s much more than the proscribed one. The particulars 
given in schedule TTI are'— 

(1) No expenses I'Je e .shown about the food charges of the workers 

which were numbering about 400 and which were fed by respondent 
No. 1 by starting community kitchens at a number of places includ 
ing Sironj and Lateri. 

(2) Travelling allowance for the wife of respondent No 1 and other 

workers who went from distance place.s to work for respondent 
No. 1 have not been shoDcn. 

There were two more particulars but they were given up at a later stage. 

In his written .statement respondent No. 1 denied the allegations contained in 
paragraph No. 17. It was averred that the account of election expenses was 
correctly submitted. Every expenditure wa.s shown and no expenditure was 
withheld and the expenditure incurred was within the prescribed limits. The 
particulars given in Schedule III to the petition we.e denied. It was definitely 
denied that respondent No. 1 paid any feeding charges of his workers It wa.s 
averred that particular.s were insufficient inasmuch as names of workers, names 
of places where community kitchens were opened and dates when they were 
fed are not given It was alkiged that respondent's wife went to look after 
the respondent and not in connection with the election. It was not definittlv 
denied that no travelling expenses were paid by the respondent No 1 to his 
workers but it was stated that the particulars given were vague inasmuch as the 
names of such persons etc. were not given 

Issue No, 15 and 16(a) are in 'espect of the non inclusion of the expenditure 
incurred in connection with the messing charges of the workers and opening of 
kitchens for them at various places including Sironj and Lateri. 

Issue No 16(6) is in respect of particulars in schedule III regard to non- 
IncJusion of the expenditure on the travelling expenses of workers of respondent 
No. 1. 

Issue Nos. 15 & 16(a) — 

Sixteen witnesses have been examined by 1he petitioner m support of this 
issue These witncs.scs include a number of congress workers of standing. 
Among the members of the Congress Party examined in support of these Issues 
by the petitioner a e P.W. 4 Shri Nem Chand Jain, P.W 6 Shri Kundan Mai 
Chopra, P.W. 7 Sh”i Laxmi Naram Azad and P.W. 3 Shri Rameshwtir Dayal. 
P.W. 4 Shri Nemi Chand Jain, has deposed that he is a member of the Congress 
Party and a member of the Pradesh Congress Committee and he worked a,s the 
Polling Agent for respondent No. 1 at Muraria during the bye-election ques¬ 
tion. He went to Lateri on the 12th of November, 1953 in this conned ion. 
There rye saw 30 to 36 congress workers which included Shri Bhavion Pr-rkash 
and Shri Kesri Mai Gangwal Shri Bharion Prakash asked him to go to Muraria 
and he went the .same evening to Muraria in a Jeep car arranged by Shri Bharion 
Praka.sh. At Lateri he took his evening meals at a mess which was managed 
hv Bharion Prakash and run bv the Congress Party for feeding Congress workers, 
One more worker was sent with him to Muraria He stayed at Muraria till the 
15th November, the date of the polling. Next day on the 16th November he went 
to Sironi. He took his meals at Siron] at a mess run by the Congress Party where 
two or three cooks were employed and whe 0 abou1 100 to 150 workers took 
their meals. He further stated that counting of votes was to take place on the 
I7th of November. Tn cross examination Ihr witness deposed that although he 
had not seen the account of the mess nor wa.s he aware as to who supplied the 
rations, as Shri Bharion Prakash asked him to take the meals at Lateri at the 
mess and told him to go to Muraria to woik there and also informed him that a 
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jeep would come to take him to Muraria, he concluded that he (Shri Bharion 
Prakash) was Incharge ol the Affairs there. The witness deposed that at Muraria 
he took his meals at .some Sethji’s house where he waa taken in the jeep car 
by a person who accompanied him in the car. Since only congress workers took 
their meals at the mess at Sironj the witness concluded the the mes.s at Sironj 
was being run on behalf of the congress party The witness could not say who 
was financing the mess at Sironj. The witness named several congress workers 
whom he saw taking their meals at the mess at Lateri and Sironj but they have 
not been e-xamined. Only Shii Bharion Prakash has been examined as R.W. 18 
by respondent No. 1. 

R.W 18 Shn Bharion Prakash states that he convassed for Shri Brij Sunder 
Sharma at Lateri Tehsil and toured the Tehsil in this connection. The party 
members used to servei him with food wherever he stayed. No mes.s was run at 
Lateri to feed the congiess workers and that he did not manage any mess at 
Lateri and that Shri Bnanwar Lall was the only person who accompanied him. 
The other congress workers were local and used to take their food either at their 
own houses or with some body else but he did not know what arrangements they 
made. But the witness had not the courage to deny specifically that he sent 
P.W. 4 Shri Nemi Chand Jain to Mu ana nor that he a.skcd him to take his 
meals at Lateri nor could he specifically deny that Shri Nemi Chand was the 
polling agent of respondent No 1 Shri Brij Sunder Sharma at Muraria, It 
IS very diflicult to believe that a member of the congress party who is also member 
of u Pradesh Congress Commitlee and who worked as Polling Agent of respondent 
No. 1 was giving false evidence against respondent No. 1 himself when in 
cross examination there is nothing lo discredit his testimony and there is practi¬ 
cally no evidence in rebuttal. The statement of P.W. 4 is further supported by 
the evidence of P.W. 6 and P.W. 7 who are both members of the congress 
party 

P.W. 6 Shn Kundan Mai Chopra is llie Vice P e.sident of the Ladpura Tehsil 
Congress Committee. He went to Sironj twenty-five days before the polling day 
and remained there till the polling day at the request of the District Congress 
Committee, Kotah. According to him there were sixty to seventy workers at 
Sironj during this period A mes.s was being run at Sironj for the workers as a 
.Tomt " undertaking. One cook was engaged But worker.s also used to help in 
cooking. He does not know who flnancied the meals. 

There i.s then the evidence ol Shri Laxmi Narain Azad He was demited to 
work for the congre.ss candidate on the llth afternoon at Bagroda. At Bagroda 
he made his own arrangements for cooking out of Rs. 25/- paid fo him to meet 
his expenses bv the District Congres.s Committee, Kotah and the feeding ex¬ 
penses of other workers at Bardoa were also met bv him out of this amount 
At Sironj the witness states that he took his meals at a general mess which had 
been arianged for the congres.s workers and he .saw twelve or fifteen person.s 
taking meals at the mess, when ho took the meals there In cros.s examination 
he deposed that it wa.s Shn Kame.shwar Dayal Secretary of the District Congress 
Committee who paid him the expenses both for the lourney and for diet and 
othc” expenses. He also deposed that though he did not know the name of the 
agent who was Incharge of the mess at Sironj but it was a vakil of Kishonu 
Patan. in Bundi District, who managed it and there was one cook who used 
to cook and worker.s also used to help. 

Shri Rameshwar Dayal Secretary of the Congress Committee was also examined 
by the petitioner a.s P.W. 8. This .shows the faith which the petitioner had in 
the strength and genuineness of his allegation The impre.ssion that I take 
from going through the whole of the statement of Sh i Rameshwar Dayal is 
that he does not want to speak the whole truth and gives evasive answers. He 
admits lh.at a formal appeal wa.s made to all congress men to help the candi¬ 
dature of respondent No 1 at the bye-election in question and a number of 
workers did go including himself Bui he did not possess the li.sl of such 
worker.s. He does not speeiflcally denv that the District Congress Committee, 
Kolah of which he was the General Secretary did not incu- any expenses in 
connection with this bye-election All he .says is that he could not find any 
record of aceonnis of such expenses He further .stated that it was the President 
of the District Congrc.s.s Committee, Kotah who used to operate the accounts 
and the Office Seeretary used to maintain the accounts and that he did not find any 
entries in the cash book in regard to the expenses paid. Nor was he aware of 
any financial help having been given by the District Congress Committee to the 
respondent No 1 in the bye-election. He did not bring account books because 
no record containing entry reiating to the financial help given bv the District 
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Congresis Committee to respondent No 1 wa.s uvailable in the office of the 
District Congress Committee II any financial help had been given there should 
have been either a separate account ot such expenditure or entries in the 
general cash book. There were no such ent irs and he could not find any separate 
account. When cross examined a.s to where he took hi.s meals at Sironj his ex¬ 
planation was that he did so with .some of his friends or relations and did not 
know wher^ other congress workers took their meals 

The other important witness examined on tnis issur is P W. 15 Shri Laxnii 
JSfarain, President oi the Tehsil Coiigiess Committee. Chhabra in Kotah District. 
He deposed that the President of the Distriet Congrc.ss Committee, Kotah deputed 
him to work at Sironj in support of responoent No. 1 He reached Sironj on the 
12th or 13th and was sent os polling agent oi respondent No J, to Scmal Kehri 
polling station. At Siron.i he saw about tiO congiess workers in the congress 
office. He had no knowledge what ai angemeiit weie made for feeding the 
congress workers. But at Siron.i he himsell took him meals with Mr. Dhariwal 
at Ajmerwala Mumji’s Kothi Although this witness has denied knowledge 
about the mess arrangements at Sironi and does not direcUj help the petitioner 
tout it shows the type'of witnesses the petitioner had the courage to produce for 
examination, Even such an important long css member and Agents could not 
specifically deny the allegations and all that he could say w'as that he did not 
know'. May be because he actually did not know, may he he denied knowledge 
because the truth was inconvenient. ’ 

P.W. 13 Shri Kunwar Lail Jelia is a Congiess M.I>.A in Rajasthan He 
states that he went to Lateri and Shn Bharion Prakash was Tncharge of tho 
election office there. He further states that he-went to Sironj but left the same 
day for Lateri and stated that lie did not take his meals at Sironj as he was ill. 
May be he was telling the truth May he he was trying to avoid the inconvenirmt 
cjue.stion and being a member of the congress party, did not want to .give 

evidence against the congress candidate the respondent No, 1 

There is then the testimony oi Rajmal P.W 15 He is an independent witness 
and is not a member oi any political party. He gives the impression of being 
a truthful witness who w'as not exaggerating lacts. He states that during the 
bye election in question a me.s.s was run Vj\ the respondent Shri H.ij Sunder 
Sharma and he was working as a cook in the mess on payment, To begin with 
10 to 30 persons used to take then nirals at the mess and the number went on 
increa.sing and rose to about 100 on the polling day Originally the mess w'as 
located in the house of Daulat Ram and atlerwaids it was moved to the house 
of Shri Shn Kishan, In the beginning was the only cook engaged but on the 
polling day one Salig Ram, a lady whose name he did not know and two boys 
were also engaged at the mess The witness was paid R.s If- per day. The 
wtlness deposed that hr used to teP the reqiu emenls oi the mess to Pt. Brij 

Sunder Sharma who was staying at the house of Mulla Akbar Ah and Shn 

Brij Sunder Sharma managed to send the rations to the mess. Rations were 
not supplied from any jjarticulai shop In the absence of Shn Brij Sunder 
Sharma, Shri Swadhec'ji used to supply ration and in his absence some other 
persons whose name.s he did not know arranged for the ration.s. Even in cross 
examination his testimony could not be shaken 

The other witnesses who have given evidence m support of the issue are P W, 
*1 Shrimati Bhagwati Devi a member of the Praja SiK'ialist Party, P.W 5 Shn 
Parsootam Dass, Provincial Sec.ftary of the Rajasthan Praja Socialist Party 
P.W. 10 Shri Mohammaed Khan membei of the Paraia Socialist Pnity 
P W. 12 Shn Yiisu Khurrasi a supporter ot the P.S P. candidate, P.W 14 Shri 
Ghanshyam Saran Bhargava, candidate oi the Hindu Maha Sabha Party, P.W.. 
16 Shri Prem Naruin Joshi, Secretary Hindu Maha Sabha Brunch Siron.i, P W. 
10 Sh'i Sanotsh Kumar Saxena, a member of the Sironj Municipal Board, 
P W. 20 Shn Madan Ball, a Hindu Maha Sabha candidate, P W 21 Shn Kok 
Smah & P.W. 21 Shn Ktsii Mai Jam Pj'aja Socialist Party candidate. 

The testimony of P.W. 19 1 ... that he had entered into a contract with Shri 
Brij Sunder Sharma at the hou,se of Daulat Rai who was present for supplying 
ready made tea in tfie Congress Election Office Tea was to be supplied on the 
orders of Swadhinji o.' Daiilatraiji and chits used to be received for .such supply 
and Swadhmji u.sed to make jiayment Two hundred fifty to three hundred 
vvoikers from outside were working m support of the congress candidate and he 
supplied tea for a period of over one month In the beginning ten to fifteen 
cups of tea were 'supplied per diiv The number went on inc easing and rose 
to about 100 cups pier day Regarding the number of workers who were supplied 
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food Including tea by the respondent No. 1, his testimony corroborates the 
statement of Rajmal that the workers rose to 100 on tne polling day though in. 
the beginning they were about ten to thirty persons. It was argued that in the 
allegations and the Schedule of particulars filed with the petition there was no 
allegation that tea was also supplied to tne workers. This is correct. But it 
would be taking too technical a view to hold that the food to workers did not 
include tea. At any rale his statement supports the evidence of other witnesses, 
about the number of workers fed at Sironj and that such wo kers werei fed by 
the respondent No. 1 at his own expense. The statements of Prem Narain 
Joshi, Mohammad Khan, Yusuf Khureshi, Ghanshyam Saram Bhargava, are 
that the respondent fed his workers and was running kitchens for them at Sironj 
and other places. P.W, 12 Ku.eshi’s evidence is hearsay and could be ignored. 
Most of the other witnesses are either defeated candidates or members of the 
political parlies other than the Congress and a majority of them are al.so workers- 
of their parties. If their testimony had not been corroborated by the statement 
of Congress workers themselves and other independent witnesses it would have- 
been a question for consideration whether such evidence should be relied upon. 
But their statements are corroborated by the evidence of impo tant congressmen, 
whose evidence has already been discussed We have, therefore, no hcsltatloni 
in placing reliance on their statements 

In rebuttal about nine witnesses have been examined by the respondent includ¬ 
ing' the re-spondent No. 1 himself. The most important witness is RW. 19 Shri 
Brij Sunder Shaima himself. In his examination in Chief, he has categorically 
denied having incurred any expenses on feeding his workers. He stated that 
the people of Sironj are very hospitable and his workers lived on their hospi- 
tability. Regarding the number of his workers he stated that the total for whole- 
of Sironj constituency could not have been 400 even inclusive of local woikers. 

From his evidence it appears that he is not aware of the number of workers? 
who were working in his support in the constituency because during cross 
examination he .-stated that he came to know after the election regarding the 
presence of Shn J_.axmi Narain Azad, Kanwarlal Jella, Lai Bahadur M.L.A. and 
Shri Nemi Chand Jam of Kotah and he did not see Shri Kundan Mai Chopra, 
He further stated that he did not keep any record of the workers \vho came from 
outside the constituency to work for him nor could he say how many outside 
workers were working for him on the polling day at Sironj. But he guesses that 
the total number of workers in the entire constituency from outside were not more 
than 15 to 20. 

He has stated that he came to know of the presence of Shri Nemi Chand Jain- 
after the election while P.W. 4 Shri Nemi Chand Jain has depo.sed that he worked 
as Polling Agent at Muraria Polling Station for the respondent No. 1. It i.s very 
difficult to believe that the witness did not know his own polling agents. He must 
have given him the authority to work as polling agent on his behalf as he was 
himself his Election Agent. It may be noted that the witness had not the courage 
to deny that P.W. 4 Shri Nemi Chand Jain was not hi.s polling agent at Muraria 
Polling Station. His statement cannot, therefore, be relied upon. 

In his examlnation-ln-chlef he did not say anything about his accounts nor hai; 
he produced the account books. When cross-examined he stated that the accounts 
of the byoelectlon were maintained by him but he was not certain If the account 
book was with him or hud been destroyed, for a^ter the filing of the return of 
expenses he did not consider it necessary to preserve it. It is difficult to 
understand that he does not even remember whether he had destroyed the accounts 
book or it was still lying with him. He wants us to believe something which i.s 
most unlikely that although an election petition was filed against him and one of 
the objections taken was that he had filed a wrong return of expenses, he did not 
care to check up at the time of preparing his written statement and his defence 
whether or not he had the original accounts with him Therefore, his answer 
Hiat he doe.s not remember whether he had destroyed the book of accounts or it 
vas l.ving with him, cannot be accepted os true. 

Section 44 of the Representation of People Act. 1951 provides that every 
election agent shall keep separat-' and regular book of accounts and shall enter 
therein such particulars of expenditure in connection with the election as may he 
prescribed. From the examination of the nomination papers filed by the re.snon- 
dent No. 1 Shri BirJ Sunder Sharma, before the Returning Officer, I And that he 
appointed himself as his agent for the purpose of Section 44. It was. therefore, 
his duly to keep separate and regular books of account and enter therein such 
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particulars of expenditure in connection with the election as are prescribed. 
Rule 111 of the Rules made under the 1951 Act reads— 

111. Accounts of Election Agents—The books of accounts to be kept by an 
election agent under section 44 shall contain a statement— 

(a) of all payments made or authorised by the candidate or b.y his election 

agent or made on behaU of the candidate or in his interests by any 
other person with the consent of the candidate or his election agent 
for expenses incurred on account, or in connection with, the conduct 
and management of the election, and 

(b) of all unpaid claims in respect of such expenses of which the candidate 

or his election agent is aware. 

This rule provide.s that such books of accounts shall contain a statement of all 
payments made and expenses incurred on account, or in connection with, the 
conduct and the management ot me elections It was, therefore, the duty of 
respondent No. 1 to keep separate book of accounts containing a statement of all 
such payments made and expenses incurred in connection with or on account of 
the messes, If any, run at SlronJ and Lateri, for his workers. Respondent No. 1 
failed In his duty to place before the Tribunal the book of accounts maintained 
by him under section of the Act. It was his duty to preserve the accounts and 
if required to produce inoni hefore the Tribunal when an election petition had been 
filed against him. The very purpose of the provisions of Section 44 and Rule 111 
would be defeated It a respondent against whom an election petition had been 
filed was allowed to withhold such account books from the Tribunal on the pre¬ 
text that they had been destroyed, lost or misplaced by him after he had filed his 
return of election expenses under the Impression that their preservation had 
become unnecessary, Their non-production on this pretext by respondent No. 1 
raises a presumption against him mat either he did not maintain such accounts 
and if he did maintain, he did not want to produce them because their production 
would go against the case he has set up In his defence. 

His statement that all the workers throughout the constituency and at SIronj 
took their meals with their friends and that he did not make any arrangements for 
them for their stay, nor for their meals nor even for their tea is very difficult to 
believe. It is significant that R.W. 17 Shrl Rlkh Chand Dhariwal, the President of 
the District Congress Committee, Kotah, does not deny the existence of separate 
accounts books with the District Congress Committee, Kotah, of any expenses that 
the committee may have incurred in connection with this bye-election, although 
P.W. 8 Shri RameshWar Dayal, the General Secretary of the District Congress 
Committee stated that the president of the District Congress Committee Kotah, 
iused to operate the account of the Congress Committee, 

Most of the witnesses examined in rebuttal of this issue in their cross-exami¬ 
nation deny knowledge icgaiximg the food arrangements made for the congress 
workers during the bye-rlection and only assert that as far as they themselves are 
concerned they lived on the hospitahiUty of their friends. Most of the R.Ws.. 
have suggested that the local congress workers throughout the constituency 
extended their hospitahiUty to other exmgrees workers who visited the place, 
during this period, in connection with the election work. As already stated, I am 
unable to place any reliance on these stateonents. May be that some of the 
workers either during the whole .stay or duiing a part of their stay were invited 
to meals by their friends, relations or admirers. But it is difficult for me to 
accept the position that for 20 or 25 days from the 5th October to the 15th Novem¬ 
ber or during a major part ot tins period, no arrangements were made for workers 
anywhere in the constituency cither for their stay or for their meals by the 
candidate or by the Congress party. 

It is significant to note that both Shrl Daulat Ral and Shri Shri Krlshan have 
been examined as R.W. 10 and R.W. 16 respectively by the respondent. R.W. 1.5 
the cook Raj Mai had stated that originally the mess at Sironj was located in the 
bouse of Shri Daulat Ral but later it was moved to the house of Shrl Sri Klshan. 
R.W. 10 Shrl Daulat Rai stated that some workers took their meals wdth him during 
this period and other.s took their meals with Shri Shri Kishan Vakil but there was 
no me.s.s for the purpose either at his house or at the house of Shri Shrl Klshan 
and he himself met the expenses of feeding the workers. 

R.W. 16 Shri Shri Kishan deposed that to his knowledge there was no such 
me.9H run on behalf of the Congress candidate or the party at Sironj. Although 
he is a member of Congress Party and a local resident of SlrOnj and a supporter 
of respondent No. 1, but he had not the courage In an unquaUfied manner to deny 
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no such mess waa nm at Sironj. When cross-examined he deposed that he 
did not know wnere Uie workprs use a to take their meals at Sironj. This witness 
was got summoned by Shri Abbhina Ilarl who wanted to examine him as his own 
witness along with the mess-regi-ster. The witness admits that he informed him 
that ho had no such mess register and it was upon this information that 
Shri Abbhina Ilarl told him not to attend the court. In eros.s-oxamination this 
witne.ss denied that he had told the petitioner that the me.ss register had been 
taken away by Shri Brij Sunder Shamia after the b.ve-election. The witness has 
also stated that Raj Mnl Brahmin ot Sironj is a cook by profe.ssion. Unlike 
R.W. 10 Shri Daulat Rai he does not state that some of the workers used to take 
meals at his house as his guests and at his expense. It is difficult to believe that 
he did not knoW' where the Congress party workers were taking their meals. No 
reliance can be placed on ins iL.iimony that no incs.'^ was being run by tJie 
Congress Party at Sircnj at his jLsid.jice. R.Ws. I, 71 and 9 arc party men and 
have said nothing on this point m examining in chief. Their evidence and that of 
R.W. 55 rt'ad as a whole is vague and not convincing. 

For the reasons .stated above, I have no hesitation in holding that respondent 
No 1 incurred expenses in making arrangements for the meals of his workers at 
Sironj and Latarl and at other places In the constituency, which he did not Include 
In the Return of expenses submitted by him. 

Section 124 of the Act reads: — 

124. The following shall also be deemed to be corrupt practice for the pur¬ 
pose of this Act. 

(4) The making of any Return of election expenses which is false In any 
material particular or the making of a declaration verifying such 
return. 

The next question that arise for determination is whether the omission of 
expenses of entertaining his works and of the messes run for the purposes by 
Shri Brij Sunder Sharma from his return of election expenses amounts to making 
a false return in material particulars for the purpose of Section 124(4). 

In S E.L.R. 197 at page 220 a distinction was drawn in respect of the major and 
minor corrupt practices in making incorrect returns under Section 124(7) and 
Section 124(4) respectively, It was held that the expression ‘false’ occurring in 
section 124(4) of (jhe Act indicates that the expenses shown in the Return of 
election expenses are deliberately Incorrect and this incorrectness is due to 
corrupt motive, The motive may be to omit the legitimate expense from the 
Retuin where a maximum scale has been fixed or the intention may be to conceal 
expenditure which would go to prove some corrupt practice. It was further held 
that If any particular item of expenditure was not included In the Return of 
Expenses it was evidence of knowledge on the part of the election Agents that the 
expenditure was corrupt. According to this view of the law, the essential elements 
were deliberate filing of an incorrect Return due to corrupt motive. The motive 
may be to conceal the expenditure which would go to prove some corrupt practice 
and the omission of such items of expenditures from the Return raises a presump¬ 
tion that the omitted items were corrupt. 

In 9 E.L.R. 67 the view taken was that there could be no corrupt practice with¬ 
out a corrupt motive and it was lor the petitioners to establish the corrupt motive. 
In that case the omitted expenditure was Incurred before the date of the nomina¬ 
tion under a bonaflde mistake that it was not necessary to Include It. 

In 9 E.L.R. 145, the Punjab High Court observed:— 

"The filing of a false return is no doubt a minor corrupt practice and cannot 
be made the ground for setting aside an election, but if It is proved 
that the statements made In the return are false, then It may be 
argued that the candidate was guilty of major corrupt practices, for 
the deed which has been falsely reported in the return may have 
affected the resulL of ihi' election and may amount to a major corrupt 
practice as defined in Section 12.2 The Tribunal will, therefore, 
have to decide (1) was the return false, and (2) what were the deeds 
or misdeeds committed by the candidate. As far as (1) is concerned 
it Is no more than a minor corrupt practice, but the result of (2) will 
no doubt affect the validity of the election." 

It appears that the view taken in that case is that proof of motive was not an 
essential element under Section 124(4). if a Return was proved to be false It was 
enough, Although no rea.sons are given in support of this view but the reasons 
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appear to be that deliberately withholding any expenditure would be failure of 
duty and non-compliance with mandatory provisions of law as contained in Section 
76 of the 1951 Act and Rule 112 of the Rules made under the 1951 Act read with 
Schedule iV to the Rules. 

In 9 E.L.R. 324 the view of the majority of the members of the Tribunal was 
thut unless the expenditure withheld from the return also amounted to a corrupt 
practice either because it was a corrupt practice to incur any expendi¬ 
ture on such act or because by including the expenditure in the 
Return the prescribed maximum would be exceeded there could be no 
corrupt practice within the making of S. 124(4). But in that case one of the 
members dissented from this view. His opinion was that if consciously and 
deliberately a false return was made and some expenditure was concealed which 
should have been included in the Return of election expenses, the corrupt practice 
within the meaning of section 124(4) was committed, In a learned Judgment the 
meaning ol the exprSs.sions ‘false’, ‘material’, and 'particulars’ were discussed. 

In 10 E.L.R. 120 the Supreme Court made the following observations;— 

"It follows from this that in having incurred any expenditure over and above 
what was shown by him in his return of election expenses he cannot 
be said to have concealed such expenditure and, therefore, he cannot 
be held to have been guilty of any minor corrupt practit e under section 
124(4) of the Act.” 

Accordmg to the Supreme Court, therefore, the gist of the minor corrupt 
pracUce under section 124(4) is concealment of such expenditure over and above 
what was shown in the Return of Election expenses. 

The expre.ssion ‘such expenditure' refers to expenditure which wa,s material. 
That expenditure Is material which, it was the duty of the candidate, to include 
in his Return of Election Expenses, under the provisions of Section 76 ol the 1951 
Act read with Rule 112 and paragraphs 1 and 2 of Schedule IV of the Rules 
Schedule IV paragraphs 1 and 2 reads as under: — 

(1) Under the head of receipts there shall be shown the name and description of 
every person (including the candidate), club, society or association from whom 
any money, security or equivalent of money was received in respect of expenses 
incurred on account of, or in connection with, or Incidental to. the election, and 
the amount received from each person, club, society or association separately. 

(2) Under the Head of expenditure there shall be shown: — 

(a) the personal expenditure of the candidate Incurred or paid b.y him or 

his election agent, including travelling and all other personal expenses 
Incurred in connection with his candidature; 

(b) the name, and the date and total amount of thg pay, of each person em¬ 

ployed as an agent (including the election agent), clerk or messenger; 

(c) the travelling expenses and any other expenses Incurred by the candidate 

or his election agent on account of agents (including the election 

agent), clerks or messengers; 

(d) the travelling expenses of persons, whether in receipt of salary or not, 

incurred, in connection with the candidature, and whether paid or in¬ 
curred by the candidate, his election agent or the persons so travelling; 

In the present case re.spondent No. 1 omitted from his Return of Election 
Expenses, expenditure incurred by him on entertaining his workers and in running 
messes at Lateri and Sironj for the purpose deliberately and not by slip or error. 
This amounts to concealment of expenditure. The Return Is, therefore, false. It 
is false in material particulars because it is a requirement of law that ho should 
have included .such expenditure In his Return. 

My finding, therefore. Is that respondent No. 1 Shrl Brij Sunder Sharma 
committed a minor corrupt practice within the meaning of Section 124(4) of the 
19,51 Act and filed a false return of election expenses In material particular.s. 

Issue No. 16(b) — 

P.W. 6 Shri Kundan Lai Chopra and P.W. 7 Shrl Laxml Naraln Azad who are 
both members of the Congress Party and were the Agents of the re.spondent No. 1 
during the bve-election and canvassed for him have deposed that each one of them 
was paid Rs. 20/- for the journey to Sironj and back by Shri Rameshwar Dayal, 
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General Secretary of the: District Congress Committee, Kotah and Shri Laxmi 
Narain Azad has further stated that he was paid Rs. 25/- for meeting his food 
charges for this [ourney and during his stay in Sironj constituency. P.W.B Shri 
Rameshwar Dayai has ctnicd having advanced this money. 

For the reasons, already discussed. In connection with the disposal of Issue 
Nos. 16 and 16A, 1 nave no hesitation in relymg upon the testimony of Kundan Lai 
Chopra and Shri Laxmi Narain Azad that they were paid the aforesaid sums by 
Shri Rameshwar Dayals General Secretary of the District Congress Committee, 
Kotah, for their traveiiing and olher expenses for their visit to Sironj constituency 
lor the purpose of canvassing and supporting the candidature of the congress candi¬ 
date Shri Brij Sunder Sharma, Respondent No. 1. 

Shri Brij Sunder Sharma failed to show this expenditure In his return of 
Election Expenses, although It was his duty to have included It under section 76 
of the Act read with rule 112 of the Rules made under the 1951 Act and Schedule 
IV of the aforesaid Rules. 

My finding is that this was a conscious set, and, therefore, amounts to filling a 
false return of election expenses in material particulars and respondent No. 1 has 
thereby committed a minor corrupt practice within the meaning of section 124(4) 
of the 1951 Act. 

The question arises that whether under section 99 of the Act, it is necessary 
before recording a finding that Shri Brij Sunder Sharma committed a minor 
corrupt practice under section 124(4) to give him a notice and to hold an inquiry 
as provided in section 90(1) (a) (b). Following the Supreme Court decision in 
Tirath Singh Vs. Bachita Singh and others in Civil Appeal No. 21 of 1955 dated 
15th September, 1955 I hold that no such fresh notice and no such further inquiry 
i.s necessary in this ca.se. The reason is that Shri Brij Sunder Sharma is a party 
to these proceedings being respondent No. 1 and had opportunity to cross-examine 
the witnesses of the petitioner and adduce evidence in rebuttal. 

Issue No. 7—. 

On this Issue the petitioner has examined four witnesses. They are P.W. 10 
Shri Mohmud Kham P.W. 14 Ghan Shyam Saran Bhargava, P.W. 17 Shri Sheikh 
Chand Khan and P,W. 22 Shri Kesri Mai Jain. P.W. 10 Shri Mohmud Khan, 
P.W. 17 Shri Sheikh Chand and P.W. 22 Shri Kesri Mai Jain state that towards 
the end of September one day at the tank in the vicinity of Sironj they happened 
to be present when Shri Bakshi the Executive Engineer, Irrigation, came to Inspect 
the tank. Shri Bakshi talked to the people who had collected there and said that 
they should vote for the congress candidate and he would remove their difficulty 
and repair the tank. P.W 17 Shri Sheikh Chand Khan further deposed that 
Shri Bakshi also said that he had been deputed b.y Shri Brij Sunder Sharma to 
make a survey of the tank. Shri Mohmud Khan was not even cross-examined 
on thlg point. It was suggested that their evidence should not be relied upon 
because Kesri Mal.Jain was one of the defeated candidates and Shri Mohmud Khan 
and Shri Sheikh Chand Khan were members of the Praja Socialist Party and, 
therefore, all the three of them were interested witnesses. I find it difficult to 
hold that just because a person belongs to a particular political party or worked 
lor a particular candidate, he could be Rafelled as an interested witness and on 
that account his evidence given on oath could be discarded, and more so when, as 
in the present case, Shn Mohmud Khan has not even been cross-examined on this 
point. 

In rebuttal two witnesses have been examined. They are Shri Furkhan All and 
Shri Bakshi. So far as Shri Furkhan Ali is concerned he tfnly denies having 
introduced P.W. 14 Shri Ghan Shyam Saran Bhargava to Shri Bakshi. hut so far 
as the other three witnesses are concerned his evidence is of no avail. We are, 
therefore, left with the evidence in rebuttal of Shri Bakshi alone. He was interest¬ 
ed in denying that he did any propaganda in favour of Shri Brij Sunder Sharma. 
He has admitted that although reports for the survey of tanks at Sironj and in 
that sub-division had been pending with him since 1951 or 1952 and even the S.D.O. 
or the Tehsildar had written to him about It and surve.y had been done bv his 
subordinates but he found time to Inspect in the end of September, 1953. a few 
days before the polling day and the excuse he gives is that rains prevented him 
from visiting earlier. Rains could not have set in before the middle of June Shn 
Brij Sunder Sharma had been recommended by the Pradesh Congress Com¬ 
mittee to the All India Congress Committee for being set up as a candidate on 
behalf of the Congress Party at the bye-election In question in the end of the 
month of May and Shri Brij Sunder Sharma was present at this meeting of the 
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Pradesh Congress Committee and agreed to his name being recommended accord¬ 
ing to his own statement as R,W. 19. Under these circumstances Shrl Brij Sunder 
Sharma became a candidate since that day. It appears that Shri Bakshl made up 
his mind to visit Sironj only alter Snn nrij Sunder Sharma had become a candi¬ 
date. It IS significant that Shri Bakshi admits that since November, 1950, his Head 
Quarters are at Bundi and he had occasions to meet Shri Brij Sunder Sharma at 
parties there. In bis anxiety to deny any assistance to Shri BiiJ Sunder Sharma 
he goes so lar as to deny that he nad Knowledge that a bye-elcction was to be 
held in the Sironj Constituency and that Shn Bri.i Sunder Sharrma was a candidate 
at it, even on the occasion ot his visit in the end ot September, 1953, although he 
stayed at Sironj for two days and moved about the whole constituency Insp^ting 
tanks According to him he came to know/ about the candidature of Shri Bri] 
Bunder Sharma somewhere tn the middle of November, 1953. This is highly im¬ 
probable that Shri Bakshi would not even know that a bye-election was going to 
take place at Sironj on the occasion ol his visit in the end of September, 1953, and 
would not know that Shri Brij Sunder Sharma was a candidate at it till about the 
middle of November, 1953. Under these circumstances, no reliance can be placed 
■on hi.s testimony. Shri Ghan Shyam Saran Bhargava has stated as P.W, 14 that 
lie was introduced to Shri Bakshi in the compound where the courts of the MunsifE 
Magistrate and the sub-divisional magistrate are located at Sironj by Shri Furkan 
Al) and Shn Bakshi remarked that Shri Brij Sunder Sharma was going to contest 
Ihe bye-election. It is he who hau sent him for thus work and if he was returned 
more improvements will be made and he added that he hoped that they would 
all .support Shri Brij Sunder Sharma’s candidature. Shri Furkan All denies having 
introduced Shri Bhargava to Shri Bakshi and Shri Bakshi denies having said so 
to Shri Bhargava. He denies that he went to the compound where the courts are 
located. He also denies that he met or was introduced to Shn Bhargava. Shri 
Bhargava is a defeated candidate. There is no suggestion that he mav not be 
telling the truth but there is no corroboration of his statement. Without corro¬ 
boration it would not be prudent to accept his statement since he is an interested 
person. 


I. therefore, have no hesitation in holding that Shri Bakshi, who is serving 
under the State ot Rajasthan did visit Sironj in September, 1953, in order to 
further the prospects of Shn Brij Sunder Sharma in the bye-election and that he 
did so either at the request of Shri Brij Sunder Sharma or with Shri Brij Sunder 
Bharma’s connivance, Stiri Brij Sunder Sharma, therefore, committed a major 
practice within the meaning of section 123(8) of the 1951 Act. 

Issue No ti— 

This issue consists of two parts. The fiyst is that Shri Shiv Raj Singh. Sub- 
Inspcetor of Police had been transferred from Sironj about a month before the 
bye-clection in question to Jeepla. But he was re-transferred to Sironj at the 
instance of respondent No. 1. Second. Shri Shiv Raj Singh intimidated voters in 
favour of respondent No. 1 by arresting prominent workers of Socialists and Hindu 
Mull,! Sabha parties three or four days before the polling da,y by disturbing a 
meeting of these parties that was being held. 

In support of this issue six witnesses have been examined by the petitioner and 
two by the re.spondent No. 1 . They are P.W. 16 Shri Prem Narain Joshi, P.W. 17, 
Shri Sheikh Chand Khan, P.W. 19 Shri Santosh Kumar Saksena, P.W. 20 Shri 
Madan Lai, P. W. 21 Shri Kak Singh and P.W. 22 Shri Kesri Mai Jain. Respon¬ 
dent’s witnesses are R.W. 13 Shn Shiv Raj Singli and R.W. 15 Shri Ranglal. 

The substance of the evidence of the petitioner’s witnesses is that Shri Shiv 
Raj Singh S. I. was transferred from Sironj to Jeepla a month or two before the 
bye-clcctlon in question but was re-transferred on the occasion of the bye-election 
in question to Sironp That a meeting on behalf of the Congress party was being 
held about fifteen days before the bve-election on the 27th of Otcotaer, 1953 in 
Sironj Bazar and Shri Rang Lai the Chairman of the Municipal Board, Bundi. was 
telling something to Ihe members ot Aaarwal Community. He was interrupted 
by some of the members of audience who asked him to reserve his remarks for 
Bundi. Thereafter the Sub-Inspector Shri Shiv Raj Singh came on a horse-back 
and dispersed the meetme. Shn Shiv Raj Singh pointed a pistol at Shri Prem 
Narain Joshi and asked others to disperse. About 15 to 20 days thereafter leading 
Hindu Maha Sabha and Praja Socialist Party workers were challaned In the court 
01 the Mun.sif-Magistrate, who acquitted them. As a result some of the Hindu 
Maha Sabha and Praja Socialist Party workers avoided supporting their party 
candidates. 
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P.W. 16 is Shri Prem Narain Joshl himself. His statement is that on the 27th 
of Otobcei, 1953 at niglit a mi'cliiig wdS held organized by Congress Pai’ty. A 
speaker Shri Rang Lai of Bundl made certain remarks which were objected to by 
.sevc ril persons from the audience. Due to this breach of peace was apprehended. 
Scane one went to the poRce station. Shri Shiv Raj Singh S, I, came to the place 
of electing along with some police constables and ordered all persons in the bazar 
to disperse including him. Others dispersed but he insisted oh remaining there. 
On this Shri Sojv ha-] Sin-',h poinU'o Ins icvolver towaras him and threatened to 
lake him to the Kotwali under fetters aRhough it was not done. 

The .statement of Shri Rang L;d R. tV. 15 i.i that he was the Chairman of Bundi 
Municipality during the bye-election at Sironj. At a meeting held to support the 
Congress candidate Siiri brn Sun ler Snarma some persons wno weie m opposition 
started rowdyism when he was addressing the meeting and some of such persons 
even surrounded him and started malhandling him. There were some police 
constables present at the meeting, and he observed that there should be some 
police arrangement to prevent such disturbance. The rowdyism continued for 
about twenty minutes, His shirt was pulled and his buttons were broken. The 
Sub-Inspector Sironj arrived on a horse back with some more police force and 
warned the rowdy people to disperse. Immediately thereafter he made a written 
report about the disturbance to the Sub-Inspector and a case was registered and 
.six persons were prosecuted. 

The .statement ot R W 13 Shn Shiv Raj Singh is tliat he was the S.H.O. Sironj 
during the bye-election in question. A pohee constable who was on duty at a 
public meeting which was being held at Sironj reported to him the likelihood of 
disturbance. Thereupon, he proceeded to the meeting. He found a large number 
of persons had surrounded the President of the meeting Shri Rang Lai and he 
was given to understand that some persons had caught hold of Shri Rang Lai’s 
throat, pulled his shirt and broke his buttons, He immediately removed the 
persons who were disturbing the meeting and warned them to leave the meeting. 
Shri Rang Lai gave him a written report naming certain persons as disturbers. 
On that basis he filed a complaint In the court of Sub-Divisional Magistrate against 
ten or eleven persons under some provisions of the Representation of People Act. 
He further states that Shri Prem Narain Joshl Is a History Sheeter In police but 
denies having pointed a revolver or pistol at him. He further states that during 
his posting at Sironj he was deputed for about two months to work at ileepla as 
Sub-Inspector temporarily but liis permanent posting continued at Sironj, His 
temporary transfer to Jeepla was in connection with a complaint against Jeepla 
Sub-Inspector. 

There is no evidence that this temporary transfer and re-transfer to Sironj of 
the Sub-Inspector Shri Shiv Raj Singh was made at the instance of respondent 
No. 1. The explanation given by the Sub-Inspector Shri Shiv Raj Singh appears 
TO be reasonable and there is no reason to disbelieve him, It cannot, therefore, 
be held that the transfer or the re-transfer of the Sub-Inspector Shri Shiv RaJ 
Singh to Sironj during the bye-election in question was -made at the Iniitance of 
respondent No. 1 Furthci trom the evidence of the partie.s the conclusion is that 
a Congress meeting was being held. Shri Rang Lai was addressing the meeting. 
There was some disturbance at the meetine- Shn Rang La] was mishandled and 
the Sub-Inspector came to maintain law and order in the discharge of his official 
duties and whatever he did thereafter was in the discharge of his official duties 
and not to help the respondent No. 1 by intimidating prominent workers of the 
other parties. 

We, therefore, find this Issue against the petitioner, 
fxsue No. 9— 

The petitioner examined two witnesses in support of this issue. They are 
P.W. 14 Shri Gh.in Sliv:ni Saran Bhargava and P.W. 19 Shri Santosh Kumar 
Saksena. The statement of Shri Ghan Shyam Saran Bhargava is that about two 
month.s before the polling day Shri Hari Singh, Chief Panchayat Officer, Rajasthan, 
held a camp of all the Paacha and Sar-Panchas and on the occasion of 
inauguration ceremony of the Panch Sammelan he invited some of the respectable 
citizens of Sironj and that (the witness) was also Invited on that occasion. 'The 
.substance of what Shri Hari Singh, the Chief Panchayat Officer, said at the meet- 
In was that Shri Brli Sunder Sharma, while he wa.s Incharge of the Gram 
Panchayats in former Rajasthan, got the Gram Panchayat Act enacted and it was 
on account of his efforts that the Panchayats were established. He further said 
that Shri Brij Sunder Sharma was to contest the bye-election and he expected the 
Panch as and Sar-Panchas and others to extend their support to him. Further he 
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stated that ho was not satisfied with the working ol any ot the Panchayats and 
was likely to dissolve them but if Shrl Brij Sunder Sharma was elected he would 
extend all possible help to the Panchayats and make improvements in their work¬ 
ing and they will be allowed to continue to exist. 

P.W. 19 Shrl Santosh Kumar Saksena deposed that being the Member of the 
Municipal Board, SironJ, the Chief Panchayat Officer, whose name he did not know, 
invited him to witness the inauguration ol a camp of Panchas and Sar-Panchas at 
Sironj about two or three months before the polling day during the bye-electlon in 
question. The camp was organized at the Sironj High School premises. After the 
inauguration ceremony the Chief Panchayat Officer addressed those who wore 
present, in his address the Chief Panchayat Officer said that when Shri Brij 
Sunder Sharma was a Minister in former Rajasthan he was the author of the 
Panchayat Act, If he is elected and is appointed a Minister we may expect better 
legislation. 

In rebuttal Shri Hari Singh, the Chief Panchayat Officer was examined who 
.‘^tated that in the normal course of the activities of his Department he held a 
Panchayat Camp in the third week of June, 1953, at Sironj for the sub-division 
Sironj. But he denied having mode any such statement 01 having done anything 
tc support the candidature oi Shn Brij Sunder Sharma at his instance, 

P.W. 14 Shri Ghan Shyam Saran Bhargava Is one of the defeated candidates 
at the bye-election in question All that he has stated is not corroborated even by 
the testimony of P.W. 19 Shrl Santosh Kumar Saksena. He is giving a highly 
exaggerated version. But I do not see any reason to disbelieve what Shri Santosh 
Kumar Saksena has stated. It appears that during his speech at the inauguration 
camp some indiscreet remark may have escaped the Chief Panchayat Officer, but 
T am not prepared to believe that the remark was made at the in.stance of Shri 
Brij Sunder Sharma or anv of his agents or at his connivance or with the object 
of supporting his candidature. Nor do 1 feel that such a remark could have In 
any way helped the candidature of Shri Brij Sunder Sharma. 

It IS an admitted fact that Shn Harl Singh wa.s the Registrar of Panchayats ia 
the former Rajasthan when responaent No. 1 Shri Brij Sunder Sharma was the 
Minister Incharge and it was then that somei Panchayat legislation was enacted 
by the former Rajasthan. It is, therefore, understandable that in the normal course 
some remarks, as stated by Shri Santosh Kumar Saksena, slipped out of the 
mouth of the Chief Panchayai Officer. It could not be an election propaganda 
because the Chief Panchayat Officer is also stated to have said that better help 
could be expected not only by his election but by his election and appointment as 

Minister. One ol those present at the meeting could be expected to help the 
candidate in becoming a Minister. 

In A.I.R. 1965 Supreme Court 77.5 it is held, 

“The possibility that the Congress might not adopt him as its candidate 
does not, as ulrtady nieiiPoncd, aflect the position, as the section 
has regard only to the volition and conduct of the candidate. It is 
tiue that if the Congress did not adopt him, the appellant might 
not be able to stand for election. But such a result Is Implicit in the 
very motion of a prospective candidate, and does not militate against 
his becoming one from the date of his application.” 

In this view' of the law the petitioner had become a candidate in the month 
of May, 1953 when he agreed to the proposal of his name being recommended by 
the Pradesh Congress Committee for contesting for the seat in the Legislative 
Assembly from Sironj con.stitucncy at the bye-election in queslion. But the 
camp was held four months beiore the bye-election took place. It is, therefore, 
difficult to understand that such an indiscreet remark w'as meant or could have 
been understood to mean bv any reasonable person at that distant date, as active 
canvassing by a Government servant in favour of respondent No, I’s candidature. 
It may further be noted that m the cross-examination of Shn Hari Singh, the 
Chief Panchayat Officer, it was suggested that he had in the past similarly held 
Panchayat Camps immediately before hye-clcctions in the Kisnaiigarh and Tonk 
constituencies. The Tribunal resummoned Shri Hari Singh with all the record 
of such camps held by him in Rajasthan hut the petitioner did not cross-examine 
him on this point nor was the record which was made available, made use of. 
This also shows that, although a suggestion was made in the cross-examination 
but the petitioner inspite of opportunity could not substantiate it. ^ 

My flndiim, therefore, is that the petitioner has failed to prove that Shri Hari 
Singh, the (Jhief Panchayat Officer, asked Panchas and Sar-Panchas of Sironj 
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Sub-division to help respondent No. I’s candidature at the bye-election in 
question and I find Issue No. 9 against the petitioner. 

Issue No. 10— 

Three witnesses have been examined on this issue by the petitioner. They 
are P. W. 10 Shri Mohmud Khan, P.W 12 Shn Yusuf Quareshi, P.W, 17 Shri 
Selkh Chand Khan, Their statements are that they attenaed a camera meeting 
at the Takiya where a Madras is located and where Shri Hafiz-ur-Rehman 
was putting up at Sironj during his visit before the polling day. Shn Hafiz-ur- 
Rehman told the audience that it was the duty of the Muslims to obey the Gov¬ 
ernment in power. Since Congress Government was in power it was the duty of 
the Muslims to support that Government. P.W. 10 Shri Mohmud Khan further 
stated that if they failed to do so, it would amount to disobedience to a command 
of God. While the other two witnesses deposed that he further stated that if the 
Muslims failed to do so, they would incur the displeasure or wrath of God. All 
the three witnesses have deposed that Shri Hafiz-ur-Rehman had recited an aiyat 
of the Holy Book in support of his statement. But in cross-examination none of 
them could say what that aiyat was and it was only the meaning of the aiyat 
as explained by Shri Hafiz-ur-Rehman that the witnt.sses could state about. All 
the three are Muslims. P.W. 10 Shri Mohmud Khan admitted that he has read 
Quran and Hadis and Shri Yusuf Quareshi and Shn Seikh Chand Khan admitted 
that they have read Quran and know the aiyat but were unable to state which 
aiyat it was. P.W. 12 Shri YuSuf Quareshi is not even a resident of Sironj and 
from his evidence it appears that he may not even have been piesent on the 
occasion. 

In rebuttal Shri Hafiz-ur-Rehman has not been examined but other witnesses 
have come and stated that Shri Hatlz-u'’-Rehman did not make any such speech 

My finding on this Issue is that tne quality of evidence produced on this issue 
Is not of a convincing nature to show that in his speech Shri Hafiz-ur-Rehman 
administered threats that if thej did not follow his adv-ice which was In accordance 
with the Quran and Hadis ihey will incur the displeasure of God 

Section 12.3(2) a (ii) reads:— 

"Induced or attempts to induce a candidate or an elector to believe that he, 
or any persons in whom he is interested will become or will be 
rendered an object of divine displeasure or spiiitual senses, shall be 
deemed to interfere with the free exercise of the electoral right of 
such candidate or elector within the meaning of this clause," 

It will, therefore, be seen that mere exhortations by a priest or a head of a 
religious institution to explain the moral or religious code and to explain that 
according to that Code a particular oandldate should be supported would not 
vimount to a corrupt practice within the meaning of section 122(2) a (ii). But 11 
he exceeded these limits and playing upon the sentiments and beliefs of hhs 
audiance, threatened them or made them to believe that they will become object 
of divine displeasure or spiritual censure by not supporting a particular candidate, 
It would then be deerried to be interference on his part, with the free exercise 
pf their electoral rights, and would be a corrupt practice within the meaning of 
this provision of Law. 

P.W. 10 Shri Mohmud Khan does not state that any such threats were adminis¬ 
tered to the audiance at the meeting by Shri Haflz-ur-Rohman, All that he said 
was that Shri Hafiz ur-Rehman quoted some alyats from the Holy Book and staled 
that according to the precepts of Quran and Hadis, it was the duty of every 
Muslim to support the party in power and if any Mu.silm did not act accordingly 
they would be disobeying the Commands of God meaning thereby the Com¬ 
mands of the Quran ana Hadis. This witness does not state that Shri Hafiz-ur- 
Rehman further stated that thereby they would incur the displeasure of (iod. 
Even if Shri Hafiz-ur-Rehman made the .statement at the meeting, as deposed to 
by P.W. 10 Shri Mohmud Khan, in my opinion he was within his bounds and he 
did not thereby commit any corrupt practice. So far as the statement of Shri 
Yusuf Quareshi is concerned, I am not prepared to believe that he attended the 
meeting held in camera by Shri Hafiz-ur-Rehman; and regarding Shri Seikh Chand 
Khan it appears that he has stated more than what he may have heard Shri 
Hafiz-ur-Rehman say and I am not prepared to believe his statement that Shri 
Hafiz-ur-Rehman told the audiance at the camera meeting that they would incur 
the displeasure of God if they did not follow his advice which was in keeping 
■with the Commands of God as laid down In Quran and Hadis. 
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My Ilndlng on Ih-s issue, therefore is against the petitioner and in favour of 
respondet No. I. 

Issue No. 13. 

On this issue the petitioner has examined six witnesses, They are P.W. 2 
Shrimati Bhagwati Devi, P.W. 5 Shri Purshottamdas Mantvi, P.W. 10 Selkh Chand 
Khan, P.W. 16 Shri Prem Narain Joshl and P.W, 20 Shri Madan Lai and P.W. 2'.1 
Shri Ke.sri Mai Jain, 

In rebuttal the respondent No, 1 has examined two witnesses besides examining 
himself as R.W. If). They are R\\. 2 Shri Randheer Singh and R.W. 14 Shri Ghan 
Shyam Das. 

Admitted or uneontested facts about this issue are that there were two pollings 
stations reserved for ladies for Sironj town. One of the stations was located at 
Raoji Ki Haveli and the other at the Customs Out-post Sironj. There were two' 
booths at Raoji Ki Haveli polling station. The scheduled lime for opening and 
commencing of work at the Polling Station wa.s 8.00 a.M. 

The substance of the evidence given b.y the petitioner’s witnesses is that the 
work at one of the polling booths at Raoji'Ki Haveli did not commence till about 
10-30 or 11-00 a.M. That a large number of lady voters, mo.st of whom were 
Hindu,s expected to vote in favour of the Hindu Maha Sabha candidate and some 
for the Praia Socialist Party candidate at that particular booth, were deliberately 
not allowed to vote by Rc.spondent No I’s Agents including hi.s wife with the 
connivance of local cfhcial.s incharge of the polling station and were told that 
they were not to vote at that particular station or at that particular booth. P.W. 20 
Shri Madan Lai Agarwrl has deposed that In about 10 or 13 such cases he found 
that voters had been wrongl.v told that they were not to vote at that particular 
station and that he pointed out their names and got them admitted meaning 
thereby admitted into the polling booth for casting their votes According to the 
petitioner’s witnesses the number of such ladies wa.s about 400 to 500. and such 
lady voters did not return thereafter to cast their votes although the polling 
station remained open till the appointed hour In the evening and there was no 
difficulty felt by and voter after 10-30 olr 11-00 a.m. at that station. 

In the first place this evidence is vague and what the witnes.ses have stated 
appears partly to be based upon their opinion. 

This l.s an admitted fact that there was some trouble at this polling station, 
RW. 14 Shri Ghan Shyam Das. the Assistant Returning Officer deposed that at 
about 7-30 a.m. he was in the Tchsil compound. After sometime he received a 
report that a crowd had collected at the ladies polling station at Raoji kl Haveli 
.and polling was not proceeding smoothly. Immediately he rushed to the spot. 
He found that the trouble was that there was a big rush of ladie.s there. Some 
of such ladies had come to that station although they were to give their votes at 
the other ladies polling station located at the Customs Out-post, Therefore, he 
got a sorting of ,snch voters made and directed them to the proper polling station. 
Naturall,v such ladies had to return from such station without casting their votes. 

In the process, it is quite possible that although a few of .such ladies were- 
to cast their votes at that very station and by some mistake or error they were 
told to go to the other station. Since the candidates or their Agents were present 
on the occasion and must have been vigilant and discovered and pointed out 
such mistakes, they were allowed to cast their votes. Their is nothing strange 
that Shri Madan Lai Agarwal. P.W. 20 pointed out the mistake in ten or twelve 
such cases and it was corrected and such ladies were allowed to vote. None 
of the witnesses for the petitioner has been able to point out a single ladv by 
name who was a voter at this station but was not allowed to vote. Nor has a 
single such lady voter been produced bv the petitioner’s in support of this 
contention. The vague statement of the oelUioner’s witnesses that a large 
number of ladies were seen going awav grumbling and accusing the Congress 
Government, would not help. It is possible that the indies grumbled when they 
were put to the inconvenience of going away from the wrong station. There is 
no evidence to show that any of such ladies was in fact a voter at the station 
in question. There is, therefore, no reason to disbelieve the testimony of the 
Assistant Returning Officer on thi.s point, 

R W. 2 is the Returning Officer He has stated that when he arrived at this 
iadit'S polling station on hearing of the trouble he got the lady voters arranged 
in separate queues boothwise to facilitate them to go to the right booth. This 
is also corroborated by the statement of thp Assistant Returning Officer, and 
there is no reason to disbelieve this statement. 
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Fiirthor the allegation is that actual work at this polling booth did not com¬ 
mence till 10-30 or 11 A,M, Shri Kesri Mai Jain has stated that it did not com¬ 
mence till 1 p.jvr. 

According to P.W. 10 Mohmud Khan he went to this polling station at about 
fi-30 or 9 A.M. About 400 to 500 women were waiting to cast their votes there. 
This statement is also corroborated by the testimony of R.W. 14 Shri Ghan Shyam 
iSaran, the Assistant Returning Offleer According to him soon after his arrival 
at Tensil polling station at about 7-30 a.m. he received the report about this 
trouble. Therefore, it is hardly believable that any booth did not open and 
the actual voting did not start till 10-30 or 11 a.m. or 1 p.m., at that particular 
both. 

The conclu.sion, therefore, is that although the booth must have started work¬ 
ing at the appointed time that j.s 8 a.m. but because of a big rush at about 8-30 or 
9 A.M., .some difficulty was felt in its smooth working. The Assistant Returning 
Officer immediately arrived and made arrangements and removed the trouble and 
smooth working resumed. The petitioner’s witnesses are making ■ wrong and 
highly exeggerated statements when they state that as 0 result 400 to 500 voters 
were refused their right to vote at that station bocau,ge they were Hindu ladies, 
expected to .support the Hindu Maha Sabha candidate. 

This issue is, therefore, decided against the petitioner 

Issue No. 3 was not pressed by the respondent No 1 and Issue No.s. 4, 5, 8, 
11, 13 and 14 were not pre.ssed and given up by the petitioner. It is, therefore, 
pot necessary to decide them. 

It may be pointed out that we do not propose to issue aiw notice to or to 
conduct any inquiry against Shri Bakahi under section 99 of the Act on the 

basis of our finding on Issue No. 7. The reason is that in our opinion further 

delay in the disposal of this petition would defeat its very purpose. Avoidance 
pf delay is,, therefore, assontial and is far more important than naming Shri 
Bakshi under Clause (a) (iil of Section’99 of the Act. 

In view of our finding on Issue No. 2 we would declare the byc-election in 
question to be wholly void under section 100(1) (C) of the Representation of 
People. Act, 1951, 

In view of our findings on Issue Nos. 15, 16 and 17 we would declare that 

respondent No. 1 Shri Brij Sunder Sharma committed a major and minor 

practice under section 123(8) and 124(C) respectively of the aforesaid Act and 
the (Shri Brij Sunder Sharma) has thereby become disqualified for membership 
of Parliament and the Legislature of every Slate including the State of Rajas¬ 
than for a period of six years counting from the date of the finding of this 
Tribunal. 

This will also entail disqualification under Section 141 of the Art. 

Rs. 500/-/- as costs to the petitioner 
Sd. Radha Krishna R’astogi. 

Advocate- Member, 

Election Tribunal, Jaipur. 

30tn April, 1956, 


Sd. Sumer Nath. 

30th April 1956. 

Judge-Member, 
Election Tribunal, Jaipur 
30th April, 1955. 

BV THE TRIBUNAL 

In view ul the niaiority decision on Issue No, 2 the bye-Clectlori in question 
IS declared to be wholly void. Further lii view of the unammou.s finding of the 
Tribunal on Issue Nos. 15 and 16 and also the majority decision cm Issue No 7 
in leg.ir.l to the commLs.sion of a corrupt practice by rc.spondent No. 1, ho will 
stand disqualified with effect from the date of thi,s order, for memberahip of 
Parliament and of the Legislature of evOr,y State for a period 
of six years and also for voUng at any election for a similar period in view of 
the provisions Of Sections 140 and 141, respectively, of the Act, 
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The respondent No. 1 will pay Hs. 500/-/- as costs to the petitioner. 

Sd Radha Krishna Rastogi 

AdvocaterMember, 

Election Trlbonal, .Taipur 
,'lOlh April 19.56. 

Sd. Aiiand Narain KaUl. 

30th April 1956 
Chairman, 

Election Tribunal, 

Jaipur. 

30th April 1956 

Sd. Sumer Nath 
30th April 1956. 
Judge-Member, 
Election Tribunal, 
Jaipur, 
30th April 1956, 


ANNEXURE I 

In the High Court ol Judicature far Rajasthan, Jaipur Bench. 

ORDER 

Brij Sunder Sharma s/o Pt. Vidya Dharji Sharma, r/o Bund! at present resid¬ 
ing in ‘C’ Scheme, Jaipur, 

Vs. 

The KlecUon Tribunal, Jaipur & 8 others. 

D B. C. Writ Petition No. 92 of 1956. 

Petition undei Articles 226 & 227 of the ConsliUiUon o| India 
Date of Order: —27th August, 1956. 


Present 

The Hon'blc Shri Justice J .S. Hanawal. 

The Hon’hle Shri Justice K. K. Sharma. 

Shri C. S Pathak & Shri C. L Agarwal for the petitioner, 

Shri F'. V. Tyagi lor respdl No. 3 Abhinna Uari. 

B.v the ColuT' 

Thi.s is an application ol Shri Brij Sunder Sharma under Article 226 of the 
Constitution of India for a writ of certiorari against the Election Tribunal, Jaipur 
and 8 others- for setting aside its order dated 30th April, 1956, and also for prohibi¬ 
tion against the .said Tribunal directing it not to forward its order dated the 30th 
April, 1956, to the Election Commission. In the alternative, writ of mandamus 
or any other appropriate writ, direction or order under Art. 226 of the Constitu¬ 
tion against Ihe said Tribunal for setting aside the said order has been prayed 
lor. it has fuithcr been prayed in the alternative that under Art. 227 of the 
Constitutioi) the said order be quashed 

The cireu'mstances leading to this petition are as noted below. 

In November, 1953, a bye-eiection was held to fill in a seat of the Rajasthan 
Legislative Assembly from the Sironj Constituency in District Kotah Shri Abhinna 
Han, respondent No. 2 Shn Msdau Lai Agarwal. respondent No. 3 Shri Kesri Mai 
-lain, respondent No. 4 and Shri Brij Sunder Shanna the petitioner before us, 
fiV.c-il in liieii nomination papers and a( the lime of scrutiny of the said papers 
the nominalion paper of Shn Abhinna Han wa.s rejected and the election was 
conte.sted by the three remaining candidates. Shn Brij Sunder 
Sharm.i v.-;r, di-cJared succes.slul at ihi' election, by means of a gazette notification 
ol the 23rci of November, 1,954 Shri A-bhinna Hari (hereinafter to be referred as 
resoundent No, 2) Ihcn filed an election petition on the 5th of February, 1954 
befo-e the Election Commission, Delhi which was forwarded lo the Election Tribu¬ 
nal Jaipur lor disposal The Tribunal framed a number of issues out of which 
the following issues arc relevant for the purposes of thl.s petition; — 

i.siKC iVo (2) Whether the pctilioncr's nomination was improperly rejected and 
the rejection hay materially allcded the result of Ihe election. 
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Issue No. 7(0)— Whether Shri Bakshi, Executive Eiagineer, Irrigation at Bundi. 
toured the constituency at the instance of respondent No. 1 towards the end of 
September and beginning of October, 19.'i3, in order to further the prospects of 
respondent No. 1 Tn the bye-election. 

Issue No. 15(a>—-Whether responcient No. 1 fed about 400 worker.s during the 
election and the expenses of their feeding hav-e not been shown in the return 
of election expenses filed by him. 

Issue No. 15(0)—If so, what is the effect on the result of the election. 

I.ssue No. 16(ai—Whether 4 communlly kitchens at Sironj, and one" each at 
Deepur-Kharg, Anantpura, Ghatal, Lateri and Unarsltgl—were started by respon¬ 
dent No. I to feed his workers numbering in all about 400 and these expenses 
should have been included in the return of eiectlon expense.? filed by the respon¬ 
dent. 

Issue No. 1 fi (b)—Whether travelling allowances were paid by the respondent 
to his workers of which the li.st has been filed by the petitioner and these expenses 
should have been shown in the return of election expenses. 

Respondent No. 2 was not an elector in Sironj Constituency hut he was an 
elector in Ladpura constituency in the district of Kotah. He presented 4 nomina¬ 
tion papers to the Returning Ofificor on or before the .Ith October 1953, the date 
for the filling ol the nomination papeis. In column No, 8 of the three nomination 
papers the serial No of re.spnndent No. 2 of 1951 Electoral Roll of Ladpura Constl- 
tuenc.v was mentioned and in the 4th Nomination paper the same Serial No. was 
repeated but the description of the electoral roll was not ijiven. The Electoral 
Roll of Koiah district was first prepared in the year 1951 which remained in force 
till the 17 th of September, 1953, when a new electoral roll of 1952 was prepared 
and published and which was the electoral roll in force at the time of the filing; 
of the nomination papers during this election. The conte.st between the parties 
relating to Issue No, 2 centred round the entQ' in Col 8 of the 4th nomlnafion 
paper which Is Ex.P2/A on the record of the Election Tribunal and will be here¬ 
inafter referred to as Ex.P2/A, and which may be translated Into English as noted 
below: 

“8. Serial number of the 
candidate in the 
electoral roll of the 
constituency in 
which his name is 
included. 

This nomination paper Ex.P2/A was rejected on grounds which will appear from 
the copy of the order ot the Returning Officer given below; 

‘‘This is a fact that Shri Abhinna Harl has filed In column No. 8 of the 
Nomination paper wrongl.v and any correction would have been 
allowed as to the entries at the time of presenting his nomination by 
the Returning Officer under section 33(5)(A) of the Representation of 
Ihe People Ael, 1951 He wants to have corrected this entry at the 
time of scrutiny He has quoted no provision of Law nor I have come 
across any under which any correction of nomination paper can be 
allowed at this .stage. Even il this candidate would have been allow¬ 
ed to correct his nomination paper at the time ol presenting It be¬ 
fore me he could not have corrected his nomination paper in time. 
Tills mistake came to his notice thf very day and he'tried to improve 
over hjs previous nomination papers by, giving serial numbers of the 
proposer and seconder according to Electoral Roll of 1952, 1, there¬ 

fore hold that this mistakci of filling serial number in column 8 from 
the electoral rolls not in operation Is a sub.stuntlal defect. Every man 
of ordinary prudence know that the electoral Rollg 1952 have been 
' uall.v published and have come in force This nomination paper is, 
therefore, rejected”. 

Respondent No 2’s case before the Tribunal was that the defect in the entry 
of column 8 of his nomination paper was of a lechiiical and non-aiibstantial 
character and the Returning Officer acted illegally in rejecting his nomination 
paper, which affected the result of the election maferiallv. He also aheged that 
the petitioner had been guilty of iiMjerr and minor corrupt practices under .sections 
12.3 and 124 re.sppctlvel,y of the Representation of People Act, 1951 (hereinafter to 
be referred as the Act) Inasmuch as he had obtained a.ssistancc in furtherance of 


No, 3834—Bhimfanj Mandi 
Ward No, 1 Kotah (A 
certified copy of electoral 
roll of 1951 annexcj” 
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the prospects of his election from Shri Bakshi, Executive Engineer, Irrigation, 
Bundi and had filed false return of election expenses by omitting to enter therein 
the messing expenses of his workers at Siron], Lateri and other places and the 
travelling allowance of his workers. 

The cksc of the petitioner was that order of the Returning Officer was correct 
in Law and that respondent No. 2 not being an elector in Sironj constituency and 
hia nomlhation paper not having been filled in accordance with law, had no locus 
siandi to file an election petition on grounds of corrupt and illegal practices. He 
denied the allegations about maior and minor corrupt practices mentioned above. 


Two separate judgments were delivered-one by the Chairman of the Tribunal, 
Shri A. N. Kaul (hereinafter to be icferred as the minority judgment) and 
other by Shri S. N. Gurtu and Shri R. K. Rastogi members (hereinafter to be 
referred as the majority judgment). By the minority judgment Issues Nos 15 
(a) and 16(a) only were partially decided in favour of the respondent No. 2, 
and by the majority judgment all the is.sues excepting Issues No. 2, 7(d), 15 and 
16 were decided against him. As a result the order of the Tribunal was pro¬ 
nounced in accordance with the majority judgment and the election of the 
petitioner was .set aside and it was declared that he would stand disqualified 
with effect from the date of the order for membeiship of Parliament and of the 
Legislature of every State for a period of six years and also for voting at any 
election for a similar period in view of the provisions of sections 140 and 141 
respectively of the Act for having committed major and minor corrupt practices 
under sections 123 and 124 of the Act. 

The petitioner assails the findings in the majority judgment on all the above 
mentioned issue.s decided against him and in the minority judgment so far as 
it relates to Issues Nos. 15 & 16. Consequently, he prap that the order of the 
Tribunal dated the 30th of April, 1956, be set aside. His grounds are mainly 
as follows;— 


(1) (a). The majority judgment having itself held that the mention of Serial 
No. at item 8 of the nomination paper from the electoral roll of 1951 was a 
technical defect of a substantial character committed an error on the face of 
the record in holding that the defect lost its substantial character on the produc¬ 
tion of a certified copy of an electoral roll of Ladpura constituency of 1952. 

(b) That the view taken in the majority judgment that because there was no 
dispute about the identity of the re.spondent No, 2 and so the defect in Ex.P2/A 
should have been overlooked under sec. 36(4) of the Act, is altogether wrong 
in law and is manifestly erroneous. 

(2) (a). That both the minority and majority judgments are manifestly 
wrong regarding lunning of the kitchens by the petitioner at Sironj and Lateri 
and for I not having shown any expenses incurred thereon in the return of elec¬ 
tion exiienses. 

(b) That the majority judgment is patently erroneous inasmuch as it has been 
held on no legally admissible evidence that travelling allowances were paid by 
the petitioner to his workers and he failed to show them in his return of elec¬ 
tion expenses. 

(3) that the majority judgment is erroneous on i'^.s face inasmuch as the 
finding of minor corrupt practices in issues No, 7(a) has been given on legally 
inadmissible evidence. 

(4) That the election could not be set aside even if it were held that the peti¬ 
tioner committed any minor corrupt practice as alleged by respondent No. 2. 

(5) that the tribunal had no ,1 urisdiction to make an order that the petitioner 
would stand disqualified with effect from the date of the order for membership 
of Parliament and of the Legislature of every State for a period of six years and 
also for voting at any election for a similar period in view of the provisions of 
sections 140 and 141 respectively of the Act. 

The petitioner has also pleaded that respondent No. 2 not being an elector In 
the Sironj constituency was entitled to present an election petition only if he 
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were able to prove that his nomination paper was improperly rejected. If it is 
found that the nomination paper was not improperly rejected, respondent No. 2 
would have no locus standi to file an election petition against the petitioner, and 
therefore, respondent No. 2’s election petition was liable to fail on this point 
alone and he was not entitled to be hea^d on the question of major and minor 
corrupt practices allciged by him. 

On behalf of the re.spondent No. 2 who is the only contesting respondent in 
this case it has been pleaded that the defect regarding the entry of Serial Number 
in his nomination paper was only a technical defect of unsubstantial character 
and the nomination paper was, therefore, improperly rejected specially when 
a certified copy of the electoral roll in force had been filed at the time of scrutiny. 
It has been pleaded that even though the finding of the majority on this point 
be wrong it is at the best a mere mistake in law and this court has, therefore, 
no jurisdiction to quash the order of the Tribunal on this point It has also been 
pleaded that the majority judgment on Issue No. 7(a) and the minority and 
majority judgments on Issues Nos. 15 and 16 were based upon legal evidence 
on the record and on a full con.sideration of the relevant law on the subject. 
They cannot, , therefore, be quashed on a writ of certiorari, As regards the 
order of disqualification it has been pleaded that the Tribunal had jurisdiction 
to decide that question under section 93 of the Act and to incorporate in its 
order that the petitioner be disqualified for standing as a candidate for a Parlia¬ 
ment and State Assembly seat for a period of six years and also for voting at 
any election for a similar period. It has also been pleaded that respondent No, 2 
is not debarred from bringing an election petition on the grounds other than 
the rejection of his nomination paper also. 

We have heard Shri G. S. Pathak on behalf of the petitioner and Shri V. P. 
Tyagi on behalf of respondent No. 2. Before we give the main grounds for 
decision which arise from the arguments of the parties before us we may say 
that after the case had been argued out on behalf of the petitioner, the learned 
counsel for respondent No. 2 while opening his arguments submitted that the 
petitioner had made certain false statements in his petition and his affidavits, 
and therefore, his petition shoqld be dismissed on this sole ground without going 
into the merits. It was pleaded that the petitioner had averred that aftec the 
arguments on Issue No. 2 had been concluded on behalf of the petitioner and 
his counsel proceeded to enter upon arguments on other Issues, one of the 
members of the Tribunal made an observation that the only material Issue in 
the case was Issue No. 2 and, therefore, no arguments were necessary on other 
Issues. It was submitted that this allegation was altogether false in view of the 
reports of the Chairman and the two members of the Tribunal which have been 
filed in this case. 


We have considered the arguments of the learned counsel for respondent. 
No. 2. We may say that he did not take any such ground in his reply although 
he simply denied the allegations made by the petitioner m his petition in this 
respect. Had a point been .specifically taken that the petition should be dismissed 
on this ground alone we believe the petitioner would not have left this point 
unpressed at the time of arguments. As there, was a simple deniel on behalf 
of respondent No. 2 so far as this allegation is concerned it is quite probable 
that the petitioner did not attach much importance to his allegation in this res¬ 
pect, and his counsel after having seen the .eports of the Chairman and the 
members of the Tribunal did not think it proper to press this point any further. 
It is true that as the material stands at present there migh have been certain 
exaggerations by one party or the other in this respect and it is also possible that 
the”e might have been some misunderstanding on the part of the petitioner as It 
='ppcars from the affidavit of respondent No 2 himself dated the 8th May, 1956 
that one of the members of the Tribunal had asked Mr Agarwal, counsel for the 
petitioner before the Tribunal, not to waste time in arguing over one of the 
issues and it is in the report of the Chairman that Issue No, 7(a) was not pressed 
by the counsel for respondent No. 2 before the Tribunal although it was dealt 
with to a certain extent by the counsel for the petitioner. It may be that becau.se 
no arguments were advanced on behalf of respondent No. 2, who was the peti¬ 
tioner before the Tribunal, on Issue No. 7(a) the counsel for the petitioner 
might not have addressed his full arguments on that point. Of course so far as 
Issue Nos. 16 & 10 are concerned it appeals from the reports of the Chairman 
and the members of the Tribunal that they were argued out fully on behalf of 
both the parties and in this respect the allegations of the petitioner may not be 
correct. But simply on this ground we do not think it proper to penalise him 
so much as to dismiss his petition altogether, specially when this obiection has 
been taken at such a late stage The preliminary objection of Mr TVaci is 
therefore, overrulled. ^ ® 
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We may now set out the points for decision which amerge from the argu¬ 
ments of the learned counsel ot the parties:— 

(1) Whether the majority judgment as regards the rejection of the nomina¬ 
tion paper of rcsponclent No. 2 by the Returning Officer is erroneous on its face 
and is liable to be quashed on a wiit of certiorari? 

(2) If the nomination paper of respondent No. 2 is held to be properly 
rejected would he have any Locii‘: atandi to file an election petition and raise 
questions of major and minor corrupt practices alleged by him in his petition? 

(3) Is the judgment of the majority erroneous on its face on issue No, 7(a) 
regarding the obtaining of assistance by the, petitioner from Shri Bakshi, Execu¬ 
tive Engmeer, Irrigation, Bundi? 

(4) Are tlie minority and majority judgments erroneous on their face so 
far as Issues Nos. 16(a) and 16(a) are concerned? 

(5) Whether the majority judgment is erroneous on its face so far as Issue 
No. 16(b) relating to the payment of travelling allowances and not entering them 
in the return of election expenses is concerned? 

(6) Is the order of the Tribunal so far as disqualification of the petitioner is 
concerned illegal and ultra vires? 

(7) Is the order of the Tribunal dated the 30th April, 1950 liable to be 
quashed? 

We now proceed to consider the above points one by one. 

Point No. (1)—We may at the outset give some of the relevant provisions of 
the Act and the Representation of the People (Conduct of Election and Election 
Petitions) Rules, 1961 (hereinafter to be referred to as the Rules). 

Sec. 2(1) (g)—“prescribed” means prescribed by rules made under this Act. 

Section 33(1)—On or before the date appointed under clause (a) of section 
30 each candidate shall, either in person or by his proposer or seconder between 
the hours of eleven o’clock in the forenoon and three o’clock in the afternoon 
deliver to the Returning Officer at the place specified in this behalf in the notice 
issued under section 31 a nomination paper completed m the prescribed form 
and subscribed by the candidate himself as assenting to the nomination and by 
two persons referred to in sub-scction (2) as proposer and seconder. 

Sec. 33(5)-—On the presentation of a nomination paper, the Returning Officer 
shall satisfy himself that the names and electoral roll numbers of the candidate 
and his proposer and seconder as entered in the nomination paper are the same 
as those entered in the electoral rolls. 

Provided that the Returning Officer may— 

(a) permit any clerical error in the nomination paper in regard to the 

said names or numbers to be corrected in order to bring them into 
conformity with the corresponding entries in the electoral rolls; and 

(b) where necessary, direct that any clerical or printing error in the said 

entries .shall be overlooked. 

Sec. 33(6)—If at the time of the presentation of the nomination paper the 
Returning Officer finds that the name of the candidate is not registered in the 
electoral roll of the constituency for which he is the Returning Officer, he shall 
lor the purposes of sub-section (5) require the person presenting the nomina¬ 
tion paper to produce cither a copy of the electoral roll in which the name of 
the candidate is included or a certified copy of the relevant entries in such roll. 

See. 35.—The Returning Officer shall, on receiving the nomination paper under 
sub-section (1) of section 33, inform the person or persons delivering the same 
of the date, time and place fixed for the scrutiny of nominations and shall enter 
on the nomination paper its serial number, and shall sign thereon a certificate 
stating the date on which and the hour at which the nomination paper has been 
delivered to him, and .shall, as soon as may be thereafter, cause to be affixed in 
some conspicuous place in his office a notice of the nomination containing descrip¬ 
tions similar to those contained in the nomination paper, both of the candidate 
and of the persons who have subscribed the nomination paper as proposer and 
seconder. 
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Sec. 36—■(!) On the date fixed for the scrutiny of nominations under section 
30, the candidates, their clechon agents, one proposer and one seconder of each 
candidate, and one other per.son duly authorised jn writing by each candidate 
but no other person, may attend at such time and place as the Returning Officer 
may appoint; and the Returning Officer shall give them all reasonable facilities 
for examining the nomination papers of all candidates which have been delivered 
within the time and in the manner laid down in section 33. 

(2) The Returning Officer shall then examine the nomination papers and shall 
decide all objections which may be made to any nomination and may, either on 
such objections or on his own motion, after such summary inquiry, if any, as he 
think.s necessary, refuse any nomination on any of the following grounds:—■ 

(a) That the candidate is not qualified to be chosen to fill the seat under 
the Constitution or this Act; or 

(.b) That the candidate is disqualified for being chosen to fill the seat under 
the Constitution or this Act; or 

(cl That a propo.ser or seconder is disqualified from subscribing a nomina¬ 
tion paper under sub-section (2) of section 33; or 

(d) That there has been any failure to comply with any of the provi-sions 
of section 33 or section 34; or 

(el That the signature of the candidate or any proposer or seconder is not' 
genuine or has been obtained by fraud. 

(31 Nothing contained in clause (c), clause (d) or clause (el of sub-section 
( 2 ) shall be deemed to authorise the refusal of the nomination of any candidate- 
on the ground of any irregularity in respect of a nomination paper, if the candi-' 
date has been duly nominated by means of another nomination paper in respect 
of which no irregularity has been committed. 

(4) The Returning Officer shall not reject any nomination paper on the 
ground of any technical defect which is not of a substantial character. 

(6), (6) & (7). 

Rule 4 of the Rules —Every nomination paper delivered under sub-section (1) 
of section 33 or under that sub-section read with sub-section (4) of section 39 
shall be completed In the form specified in Schedule H. 

Schedule II of the Rules — 

Nomination paper 
(Rule 4) 

Election to the. 

Election to the. 

1, Name of the constituency. 

2, Name of candidate. 

3 Father’s/Husband’s name 

4. Age. 

5. Addiess. 

6 . If the candidate is a member of the Scheduled Castes or of the Scheduled 
Tribes or of a tribe in any autonomous district of Assam. State the particular 
caste or tribe, and the area in relation to which such caste or tribe is one of the 
Scheduled Castes or Scheduled Tribes, as the case may be. 

7. Constituency in the electoral roll of which the name of the candidate is 
Included. 

8 . Serial number of the candidate in the electoral roll of the constituency in 
which his name is included. 

9. Name of the proposer. 

10. Serial number of the proposer in the electoral roll of the constituency. 

n. Number of the proposer in the list maintained under sub-section (1) or 

sub-section (2) of section 152 of the Representation of the People Act, 1951, 

12. Signature of the proposer. 
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13. Name of the Seconder. 

14 . Serial number of the seconder in the electoral roll of the constituency. 

15. Number of the seconder in the list maintained under sub-section (1) or 
£ub-section (2) of section 152 of the Representation of the People Act. 1951. 

16. Signature of the seconder. 


Foot notP-s —. 

( 6) Where the electoral roll is sub-divided into parts and separate serial 
numbers are a,s,signed to the electors entered in each part, a description of the 
part in which the name of the person concerned Is entered must also be given 
in items Nos. 8, 10 & 14. 

The entries in items Nos. 10 & 14 in the nomination paper, Ex.P2/A, were not 
defective as the serial numbers were given from the current electoral roll of 
1952. In Item No. 8. however, the serial number of respondent No. 2 was given 
as 3834 of fihimganj Mandi ward No. 1 Kotah. Though it was not specifically 
stated that the number was from the electoral roll of 1951 yet a certified copy of 
the entry in the electoral roll of 1951 was appended to it and it was mentioned 
.in item No. 8 that a certified copy had been so appended. It thus becomes obvious 
that the serial number slated at item No. 8 of Ex.P2/A related to the electoral 
roll of 1951. The argument of Mr. Tyagi is that since the year of the electoral 
roll was not mentioned in Ex. P2/A the entry of serial number at item No. 8 may 
as well be taken to be from the electoral roll of the year 1952, and therefore, the 
Un.sertion of the serial number 3834 amounts onl.y to the giving of a wrong num¬ 
ber from the current electoral roll of 1952. This argument cannot be accepted 
in the face of the certified copy of the electoral roll of 1951 filed along with 
Ex. P2/A and the clear mention at Item No. 8 in Ex.P2/A that a certified copy 
had been appended to it. 

Before dealing with the arguments of the learned counsel for the petitioner 
we may say that it has been contended by Mr. Tyagi that the order of the Return¬ 
ing Officer with respect to the three of the four nomination papers filed by 
re.spondent No. 2 was improper. His case is that the order of rejection was no* 
proper only so far us nomination paper Ex.P2/A of the Election Tribunal’s record 
IE concerned. He has also conceded that (here was no clerical or printing error 
in relation to the entry of electoral roll number in Ex. P2/A. He has also con¬ 
ceded that even in the matter of cleiieal error with respect to names and number 
correction can be made only at the presentation stage and not thereafter. Although 
tiicse circumstances it is not necessary for us to refer to any authority as to 
whether putting down of serial number quite different from the relevant electoral 
roll is a clerical error or not yet we may to an English authority, referred to by. 
Mr. Pathak on this point in Gothard and others. V. Clarke and others (1). In 

that case a candidate was nominated at a municipal election for the office of 

town councillor by 38 & 39 Viet. c.40 (The Municipal Elections Act, 1875), s.l, 
sub-s 2, Sched. 1. Form 2 and Note. It was required that the number on the 
burgess roll of a burgess nominating a candidate should be stated in the nomina¬ 
tion paper. In the nomination paper, in question, instead of the right number 
695 the number 704 appeared and an ob.iection was taken thereto. It wa.s allowed 
by the Returning Officer although no one had been or could be misled by the 
mistake. It was held that ihe decision of the Returning Officer was correct and 
the effect of the mistake was not remedied by and could not be amended under 
the provisions of 41 & 42 Viet. c. 26 s, 41 and 35 & 36 Viet. c. 33, s 13. At page 

Mr. Pathak on this point in Gothard and others. V. Clarke and others (1). In 

261 (1) V Common Pleas Division 253 of the judgment the following observa¬ 
tions of Grove J. appear: 

“There may be a clerical error, such as by making the figure 9 with too short 
a tail so as to look like the cypher. It mav be. although I do not give iudgment 
on it, that the mayor Is to treat that reasonably. There may be a clerical error 
which is obviously a mere clerical error px facie. Or suppose the name Jones 
were written “Jone”, the letter “s” being omitted. The mayor might perhaps 
he justified in treating that as the subject of correction. But here we have a real 
change of number. It is not “704” but “695” not a figure is right, and there i.s n6 
possibility of this being a mere clerical error”. 

In the present case also the number given in Ex. P2/A materially differs from 
the number of the current electoral roll. The number given in Ex. P2/A is 3834 
whereas the number in the electoral roll of 1952 is 2012, Thus, it will be seen 
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that here too not a single figure of the Serial Number of Ex. P2/A tallies with 
the figures of the S, No. of the electoral roll of 1952, Moreover, the serial number 
given in Ex. P2/A is from a roll which had become obselete before the day of 
nomination. It is clear that that number Is not of the electoral roll of 1952 but 
of 1951. We have, therefore, no hesitation in holding that the error in Ex. P2/A 
In this behalf was neither a clerical nor a printing error. The proviso A or B of 
sub-section (5) of section 33 of the Act. therefore, could not be invoked under 
the circumstance.s of this case. It cannot be denied that Ex. P2/A was defective 
In the matter of Serial number. Mr. Tyagi’s argument, however, is that the 
defect was only technical and was not of a substantial character. Ex. P2/A 
ought, not, therefore, to have been rejected on this ground. 

On behalf of the petitioner it was argued by Mr. Pathak that there are five 
grounds on which a nomination paper can be rejected under section 36(2) of the 
Act. All the.so 6 grounds are independent grounds and if the nomination paper 
Ls hit by any of tno.se 5 grounds it should be rejected by the Returning Officer. 
The ground No. (d) which says that the nomination should be refused if there 
has been any failure to comply with any of the provisions of section 33 or 34 is 
just as important as the remaining grounds (a), (b), (c) or (e). The provi-sions 
of section 33(1) are mandatory and the conditions for a valid nomination paper 
are; 

(1) that it should be filed on or before the date appointed in cl. (a) of sec. 30; 

(2) that it should be filed either by the candidate in person or by his proposer' 
or seconder; 

(3) that it should be filed between the hours of 11 o’clock in the forenoon and 
3 o’clock in the afternoon; 

(4) that it should be delivered to the Returning Officer at the place speci-* 
fied In this behalf in the notice issued wider sec. 31; 

(5) that it should be completed in the prescribed form; and 

(6) that it should be .subscribed by the candidate himself as assenting to the 
nomination and by two persons referred to in sub-section (2) as proposer and 
seconder. 

All these conditions are equally Important and if any of these conditions 
is not satisfied It cannot be said that there had been a valid nomination. It 
was argued that In this case the defect was not of an unsubstantial character 
but was of substantial nature and, therefore, under section 36(4) the Return¬ 
ing Officer could not overlook this defect. It was argued that the objection of 
the petitioner was not with re.spect to the Identity of the respondent No, 2 but 
it was with respect to the non-compliance with the mandatory provisions of 
sec. 33(1). The majority of the Election Tribunal should not have been In¬ 
fluenced by the fact that no question of identity was raised and respondent No. 
2 was a well known person. It was argued that this constitutes an error ap¬ 
parent on the fact of the record. Several authorities were cited to show that 
the defect like the present one could not be said to be not of substantial charac¬ 
ter within the meaning of sec. 36(4) of the Act. 

The learned counsel for the petitioner, inter alia, cited the following autho¬ 
rities, He also made a passing reference to some of the decisions of the Election 
Tribimals in India constituted under the Act but did not lay much stress upon, 
them because they could not be treated as authority for this court. 

(1) Gothard and others V. Clarke and others (1) 

(2) Baldwin and others V. Ellis and others (2) 

(3) The Queen V. Tugwell (3) 

(4) Rattan Anmol Singh and another V. Ch. Atma Ram and others (4), 

We have already dealt with the case of Gothard (1) above. In Baldwin's 
case 4 persons were nominated for election as rural district councillors 
and in column 6 imder the heading "How qualified” it was merely stated that 
the persons nominated were "Local Government electors” and did not state the 
name of the parish for which they were qualified as local Government electors, 
as required by r.4 of the Rural District Councillors Election Order, 1898. The 
Deputy Returning Officer rejected the nomination paper as being invalid because 
the parish within the poor law union for which qualification was claimed was 


( 2 ) i K. B. 1926 p. 273 

(3) III Q- B- 1867-8 p. 704 

(4) A. I. R- 1954 Supreme Court P. 510 
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not stated. Upon an election petition it was held that the omiasion to state in 
the nomination paper the name of the parish for which the person nominated 
was qualified as a local government elector was a non-compliance with the re¬ 
quirements of r.4 of the Rural District Councillors Election Order, 1898, and that 
the omission was not an “inaccurate description” of the person nominated with¬ 
in r.33 of the Order of 1898, but was a non-compliance with the requirements 
of r.4 of that Order, and therefore was not cured by r.33. In the case of Queen 
V. Tugwell (3) by sec. 32 of the Municipal Corporation Act the voting paper 
was required to contain the Christian names and surnames of the persons for 
whom the burgess votes, with their places of abode and description. By s.142 

no Inaccurate description of any person, body corporate, or place, named. 

in any roll list, notice, or voting paper reqmred by the Act was to hinder the 
full operation of the Act in respect of such persons etc. provided that the des¬ 
cription of such person, etc. be such as to be commonly understood. The voting 
paper, in question, in that case contained the Christian name and surname of 
the candidate and his place of abode and nothing more. It was held that it was 
not an inaccurate description, but a total omisrion of the description of the 
candidate and was not cured by s.l42, and the vote was therefore invalid. In 
Rattan Anmol Singh’s case (4) the proposer and seconder were illiterate and 
so placed their thumb marks instead of signatures. These thumb marks were 
not “attested” by the Returning Officer as required by sec.2(l)(k) of the Act 
read with rule 2(2) of the Rules. It was held that the defect was not a defect 
of unsubstantial nature. 

Mr. Pathak’s argument is that sec. 36(4) of the Act does not apply to a case 
like the present where there was a total omission to give the serial number of 
the respondent No. 2 from the electoral roll which was in force. It is not a 
case of inaccurate description which might be taken to be a defect of an im- 
substantial character. It was argued that the view taken in the minority judge¬ 
ment that the defect in the present case was not of imsubstantial character was 
in accordance with law and that the view taken in the majority judgment was 
not only against law and but that judgment was erroneus on its face on this point. 
It was further argued that the Legislature places special emphasis upon the 
serial number and name of the candidate in the nomination paper and for this 
we were referred to sub-section (6) of sec. 33. 

On behalf of respondent No. 2 Mr. Tyagi strongly relied upon the rtiling of 
their Lordships of the Supreme Court in Kamail Singh V. Election Tribunal. 
Hissar and others (5) and also referred to a recent ruling of their Lordships of 
the Supreme Court in the case of Pratap Singh V. Shri Rri,shna Gupta and 
others (6). He also referred to certain decisions of the Election Tribxmals under 
the Act. 

We have considered the arguments of both the learned counsels on this point. 
We have already held above that the defect with which we are concerned was 
neither a clerical nor a printing error to which Proviso A or B to Sec. 33 (5) 
could apply. We may now examine whether this defect could be rectified or 
overlooked after the presentation stage. We have given all the relevant provi¬ 
sions of the Act and Rules about and from that it would be found that no power 
of am^dment of the nomination paper has been conferred upon the Returning 
Officer Rafter the presentation stage, and the power at that stage can be exercised 
only in the matter of clerical error in regard to the names and numbers to be 
corrected in order to bring them into conformity with the correspoilding entries 
in the electoral rolls. The defect, in question, amounting to failure to comply 
with the provisions of Sec. 33(1) regarding the nomination paper being com¬ 
pleted in the prescribed form could be disregarding only if it were a techmeal 
defect not of a substantial character within xhe meaning of sub-section (4) of 
sec. 36, In Rattan Anmol Singh’s case (4) the nomination paper was completed 
in all other respects except that the thumb marks of the illiterate proposer and 
seconder were not authenticated in the manner prescribed. Sec. 2 (fc) of the 
Act defines the word "Sign" as follows: 

"sign” in relation to a person who is unable to write his name means authen- 
ticate in sucli manner as may be prescribed. Rule 2 (2) of the Rules preacrihep 
the manner authentication. It is as follows: 

“For the purposes of the Act or these Rules, a person who is unable to 
write his name shall, unless otherwise expressly provided in these 
rules, be deemed to have signed an instrument or other paper if he 
has placed a mark on such instrument or other paper in the presence 


(5) 10 E.L.R.P. 1E9. 

(6) A.I.R. 1956 Surreme Court 140- 
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of the Returning Officer or the Presiding Officer or such other officer 
as may be specified in this behalt by the Election Commission and 
sUch officer on being satisfied as to his identity has attested the 
mark as being the mark of such person.” 

The nomination paper, in question, in Rattan Anmol Singh’s case did not bear 
the attestation of the Returning Officer as required by rule 2 (2). Their lord- 
ships held that the defect could not be over-looked and upheld the order of 
rejection of the nomination paper of the Returning Officer, The observations of 
their Lordships which are relevant to this case are as follows: 

“(14) That sub-section 30(4) is as follows; 

“The Returning Officer shall not reject any nomination paper on the 
ground of any technical defect which is not of a substantial 
charter”. 

The question, therefore, Is whether attestation is mere technical or unsubs¬ 
tantial requirement. We are not able to regard it in that light. V^en the Law 
enjoins the observance of a particular formality it cannot be disregarded and 
the substance of the thing must be there. The substance of the matter here Is 
the satisfaction of the Returning Officer at a particular moment of time about 
the identity of the person making a mark in place of writing a slmature. If the 
Returning Officer had omitted the attestation because of some slip on his part 
and it could be proved that he was satisfied at the proper time, the matter might 
be different because the element of his satisfaction at the proper time which is 
of the substance, would be there, and the omission formally to record the satis¬ 
faction could probably in a case like that; be recorded as an unsubstantial 
technicality. 

But we find it impossible to say that when the law requires the satisfaction 
of a particular officer at a particular time his satisfaction can be dispensed with 
altogether. In our opinion, this provision is as necessary and as substantial as 
attestation in the cases of a will or a mortgage and is on the same footing as the 
“subscribing" required in the ca.se of the candidate himself. If there is no 
signature and no mark the form would have to be rejected and their absence 
could not be dismissed as technical and unsubstantial. The “satisfaction” of the 
Returning Officer which the Rules require is not, in our opinion, any the less 
important and Imperative. 

(15) The next question is whether the attestation can be compellfed by the 
person concerned at the scrutiny scage It must be accepted that no attempt 
was made at the presentation stage to satisfy the Retummg Officer about the 
Identity of these persons but evidence was led to show that thi.s was attempted 
at the .scrutiny stage. The Returning Officer denie.s this, but even if the identities 
could have been proved to his satisfaction at that stage it would have been too 
late because the attestation and the satisfaction must exist at the presentation 
stage and a total omission of such an essential feature cannot be subsequently 
validated any more than the omission of a candidate to sign at all could have 
been. Section 36 is mandatory and enjoins the Returning Officer to refuse any 
nornlnation when there has been “ ‘any’ failure to comply with ‘any’ of the pro¬ 
visions of section 33.” 

The only jurisdiction the Returning Officer has, at the scrutiny stage is to 
see whether the nominations are in order and to hear and decide objections. He 
cannot at that stage remedy essential defects or permit them to be remedied. 
It is true he is not to reject any nomination paper on the ground of any techni¬ 
cal defect which is not of a substantial character but he cannot remedy the 
defect. He must leave it as it is. If it is technical apd unsubstantial it will not 
matter. If it is not, it cannot be set right”. 

Now it appears from their Lordship.s judgment that provisions of section 
33 (1) are mandatory and non-compliance thereof will entail the rejection of the 
nomination paper. Their Lordships have expressly said that if there be no sig¬ 
nature and no mark, the form would have to be rejected and their absence 
could not be dismissed as technical and unsubstantial. Now'subscribing of the 
nomination paper by the candidate and by the proposer and seconder is also one 
of the conditions laid down by section 33(1). The completion of the nomination 
paper also in the prescribed form is another condition laid down by section 33. 
Therefore unless the defect in the completion of the nomination paper in the 
prescribed form is only a technical defect of unsubstantial character within the 
meaning of sec. 36(4) it cannot be overlooked and the nomination paper has to 
be rejected. 
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Let us now examine whether the defect. In question, in this case is a techni¬ 
cal defect not of substantia] character. Their Lordships of the Supreme Court 
in the case of Pratap Singh (6) observed as follows: 

“Tendency of the Courts towards technicality is to be deprecated, it is the 
substance that counts and must take precedence over mere form. 
Some rules are vital and go to the root of the matter they cannot 
be broken other are only directory and a breach of them can be 
overlook,ed provided there is substantial compliance with the rules 
read as whole and provided no prejudice ensues; and when the 
legislature does not itself state which is which judges must deter¬ 
mine the matter and exercising a nice discrimination, sort out one 
class from the other along broad based commensense lines.” 

That was a case under the C.P. and Berar Municipalities Act (2 of 1922), 
Several persons filed their nomination papers for the office of President of the 
Municipal Cqrnmittee of Damoh. The nominations were made on forms supplied 
by the Municipal Committee but is turned out that the forms were old ones 
that had not been brought upto date, tinder the old rules candidates were re¬ 
quired to give their caste but some time before the nomination papers were filed, 
this was changed. Instead of caste their occupation had to be entered. The 
only person who kept himself abreast of the law was the first respondent. He 
struck out the word “caste” in the printed form and wrote in “occupation” ins¬ 
tead and then gave his occupation, as the new rule required, and not his caste. 
All the other candidate, including the appellant, filled in their forms as they 

stood and entered their caste and not their occupation. The first respondent 

raised on objection before the Supervising Officer and contested that all the 
other nominations were invalid and claimed that he should be elected as his 
was the only valid nomination paper. The objection was overruled and the 
election proceeded. The appellant secured the highest number of votes and was 
declared to be elected. The first respondent thereupon filed the election petition 
out of which the appeal before their Lordships arose. He failed in the trial 
court which held that the defect was not substantial and so held that it was 
curable. This was reversed by the High Court on revision who relied upon the 
decision in Rattan Anmol Singh's case and held that “any failure to comply with 
any of the provisions set out in the various rules is fatel and that in such cases 
the nomination paper must be rejected. Their Lordships reversed the Judg¬ 
ment of the High Court and made the observations noted above. Their Lord- 

ships relied upon the provisions of sec. 23 of the C.P. and Berar Municipalities 

Act which ran as follows; 

"Anything done or any proceeding taken under this Act shall not be 
questioned.on account of any defect or irregularity not affect¬ 

ing the merits of the case.” 

It was in the light of this provision that their Lordships construed the 
Rules relating to the filing of the nomination papers under the .said Act. Rule 
9(1) (1) & (ill) of the Rules framed under the .said Act ran as follows: 

"Rule 9(1) (i) —.each candidate shall.deliver to the Supervi¬ 

sing Officer a nomination paper completed ‘in the form appended’ 
and subscribed by the candidate himself as assenting to the nomi¬ 
nation and by two duly qualified electors as proposer and seconder.” 

Rule 9(1) (iii)—“The Supervising Officer shall examine the nomination 
papers and shall decide all objections which may be made to any 
nomination and ‘may’ either on such objection or on his own mo¬ 
tion, after such summary enquiry, if any, as he thinks necessary, 
refuse any nomination on any of the following grounds.” 

The argument of the first respondent was that the nomination paper of the 
appellant was not completed in the form appended as required by rule 9(1) (i) 
and, therefore, the Returning Officer had no option but to refuse the nomination. 
Their Lordships observed as follows: 

“Reading Rule 9(1) (ill)(c) in the light of section 23 all that we have to see 
is whether an omission to set out a candidate’s occupation can, be said 
to affect “the merits of the case”. We are clear it does not. Take 
the case of a man who has no occupation. What difference would ii 
make whether he entered the word “nil” there, or struck out the word 
“occupation” or placed aline against it, or just left it blank? How la 
the case any different, so far as the merits are concerned, when a man 
who has an occupation does not disclose it or misnames it, specially 
as a man’s occupation is not One of the qualifications for the office of 
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President. We are clear that this part of the form is only directory 
and IS part of the description of the candidate; it does not go to the 
root of the matter so long as there Is enough material In the paper to 
enable him to be identified beyond doubt”. 

It would be clear that by virtue of section 23 of the Municipalities Act, In ques¬ 
tion, any defect or irregularity not affecting the merits of the case was curable. 
Their lordships construed the rule 9 in that light as Is quite apparent from their 
Lordships’ observations in para 7 on page 141 of their judgment, The language of 
section 36(4) is not the same as that of section 23 of the C.P. & Berar Municipalities 
Act. The ruling in Pratap Singh’s case (6) therefore does not exactly apply to the 
facts of this case. But the general observations of their Lordships too are 
entitled to great weight, 

LTnder section 36(4) only a technical defect which is not of substantial character 
can be overlooked. As observed by their Lordships some rules are vital and go 
to the root of the matter, They cannot be broken; others are only directory and 
a breech of them can be overlooked provided there is substantial compliance with 
the rules read as whole and provided no prejudice ensues, and when the legislature 
does not itself state which Is which judges must determine the matter and exercis¬ 
ing a nice discrimination, sort, out one class from the other along broad based 
common sense lines. Their Lordships considered the decision in Rattan Anmol 
Singh’s case cited above and observed— 

“.That was a case in which the law required fhe satisfaction of a parti. 

cular official at a particular time about the identity of an Illiterate 
candidate. That we held, was the substance and said in effect that if 
the law states that A must be satisfied about a particular matter, A’s 
satisfaction cannot be replaced by that of B; still less can it be dis¬ 
pensed with altogether, "rhe law we were dealing with there also 
required that the satisfaction should be endorsed on the nomination 
paper. That we indicated was mere farm and said at p. 613.— 

“If the Returning Officer had omitted the attestation because of some sUp on 
his part and it could be proved that he was satisfied at the proper 
time, the matter might be different because the element of his satis¬ 
faction at the proper time, which is of the substance, would be there, 
and the omission formally to retord the satisfaction could probably, 
in a case like that be regarded as an unsubstantial technicality”. 

It would be seen that their Lordships did not dissent from the view taken by them 
in Rattan Anmol Singh’s case but considered that the defect with which their 
Lordships were concerned did not go to the root of the matter and was, therefore, 
curable under the special phraseology of section 23 of the C.P. & Berar Municipa¬ 
lities Act Examining the provisions otf section 33G) we find that a nomination 
paper should he complete in the prescribed form. The prescribed form is given 
in Schedule II of the Rules. At S. No. 2 Is to be given the name of the candidate 
and at No. 8 is to be given the serial number of the candidate in the electoral roll 
of the constituency In which his name is Included. When we read sub-section (9) 
of section 31 we find that the Returning Officer has to satisfy himself that the 
names and the electoral roll numbers only of the candidate and his proposer anCl 
seconder as entered In the nomination paper are the same as those entered in the 
electoral rolls and if any clerical error In the nomination paper Is regard to the 
saivl names and numbers is found he Is required to p^mlt them to be corrected 
in order to bring them Into conformity with the corresponding entries in the elec¬ 
toral rolls. This provision to our mind shows that the names and the electoral 
roll numbers of the candidate and his proposer and seconder are considered to be 
more important than any other entries of the nomination form and as there Is no 
provision in the Act for their correction at a subsequent stage even though there 
is a clerical or printing error in them the Rieturning Officer has been invested with 
the power of permitting them to be corrected at the presentation stage because If 
no corrections were made at that stage the nomination paper would be invalidated. 
The legislature, to our mind, thought that clerical or printing errors in other entries 
might be ignored under section 36(4) of the Act and, therefore. It did not cast a 
duty upon the Returning Officer of satisfying himself at the presentation sfSge that 
they are the same as those entered in the electoral rolls. Section 33 envisages 
that the name and serial number of the candidate must find place In the form of 
nomination paper and has not left it to the discretion of the rule making autho¬ 
rity Whereas In other matters it has been left to the rule making authority to 
include such items in the form of the nomination paper as It considers proper and 
necessary. From this too we are of opinion that the name and the serial number 
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are matters of substance and not only of form. The reason appears to be that 
without the name and the serial number of the relevant electoral roll the Returnme 
Officer might find a lot of difficulty In satisfying himself that the nomination 
paper was being filed by an eligible person. The Legislature has intended that 
this question of eligibility must be found out on a comparison of the name and 
serial number given in the nomination paper with those given in the relevant 
electoral roll at the presentation stage. lit Is not to be left for comparison at any 
subsequent, stage. 

In the judgment of the majority of the Tribunal the decision of the Eiectloti 
Tribunal Baroda In Franial Thakorlal Munshl Vs. Indubhal Bhailalbhai Amin and 
others (7) has been referred to. IP that case it was held that the omission to fill 
in the age of a candidate in column 4 of the nomination paper was a substantial 
defect and could not be cured under section 36(4). The majority judgment does 
not dilfer from this view but has dlllerentlated that case on the ground that age 
is more important in the nomination paper than a serial number and their reason- 
ing is that the age decides the question of qualification of a candidate. It Is true 
that persons below a certain age are not allowed to stand as candidates but the 
reasoning of the majority is not correct because the question of age can be found 
out from the entries in the electoral roll and If the defect of omission of serial 
number In the nomination paper can be cured by filing of a certified copy from the 
relevant electoral roll the defect about the omission of age can also be likewise 
cured. To our mind the di-stinction made by the majority between age and serial 
number is without a difference. 

The majority of the tribunal also differentiated the case of age from the case 
of the names and numbers on the ground that no power of correction of a clerical 
or printing error in the matter of age has been given to the Returning Officer even 
at the presentation stage; whereas no such power has been given in the matter of 
names and serial numbers. The majority of the Tribunal Overlooked the fact that 
the power was given of the correction of clerical error In the name.s and numbers 
of the candidate and his proposer and seconder because these are the two factors 
only to which the Returning Officer has to pay special heed at the time of the 
presentation of the nomination paper. If the name or number differs from that 
recorded in the electoral roll the nomination paper would become invalid and, 
therefore, to save the candidate from such a catastrophe provision has been made 
that if theie is a clerical error in the names and numbers it might be corrected 
then and there in order to make it correspond to the entries in the electoral roll. 
It cannot be contended that the error in regard to name is less important than the 
error in regard to age and it would be formed that the names and numbers have 
been given the same importance under sub-sectiOn (51 of section 33. Therefore, 
it catmot be said that the number is less important than age. In fact, if the- 
EOri.al numb'^rs and names are given correctly in the nomination paper and are in 
accordance with the entries in the electoral roll there might be no difficulty for the 
Returning Officer to find out that the candidate or his proposer and seconder were 
entitled respectively to stand as a candidate and propose and second the candi¬ 
dature. If they are wrong then even if all other entries might be correct It might 
be very difficult if not impossible for the Returning Officer to satisfy himself that 
the names of the candidate and his proposer and seconder are entered In the rele¬ 
vant electoral rolls. The majority judgment seems to be of the view that If it Is 
shown even at the time of scrutiny that a candidate Is eligible for nomination no 
rnatter what are the defects in the completion of the nomination paper in the 
pre,scribed form, the nomination paper should not be rejected. We do not think 
that in the face of the provisions of section 33 read with section 38(4) of the Act 
this is a correct view. If such a view were to prevail then the mandatory pro¬ 
visions regarding the completition of the nomination paper in the-prescribed form 
ran be disregarded with impunity and the candidate can insist upOn his nomina¬ 
tion by producing evidence about his eligibility at the scrutiny stage. We find 
that the Act does not allow even the corrections of clerical errors beyond the 
presentation stage. This wilt be of no importance if etbors howsoever material 
are overlooked at the scrutiny stage. To our mind, the law requires that there 
should be enough material in the- nomination paper Itself to enable the Returning 
Officer without any difficulty to satisfy himself on a reference to the relevant 
electoral roll only that the candidate Is eligible by virtue of his name being entered 
in the electoral roll. This is possible only if at least the serial number and the- 
name are correctly given. If there are only clerical mistakes it may not be 
difficult to find out the name of the candidate In the relevant electoral roll and it 
will be possible for the Returning Officer to have the entries regarding aerial 


(7) I.R.R, 1951-52 page 182. 
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number and name corrected so as to tally with the entries in the electoral roll. 
But if the name or the serial number is not given at aU or is totally incorrect it 
would be very difficult for the Returning Officer, if not altogether impossible, to 
find out the name of the candidate on the relevant electoral roll. In our support 
we have the observations of their Lordships of the Supreme Court in the case of 
Pratap Singh (6) which are as follows: 

‘We are clear that this part of the form is only directory and is part of the 
description of the candidate; it does not go to the root ol the matter 
so long as there is enough material in the paper to enable him to oe 
identlfled beyond doubt.’’ 

Note ; hy this part of the form their Lordships meant the Insertion of the word 
-‘occupation in the nomination paper.” 

From these observations it can be gathered that If there is not enough material m 
the nomination paper Itself to enable the candidate to be Identlfled beyond doubt, 
the defect would be taken as going to the root of the matter. With regard to the 
omission to give the serial number from the relevant electoral roll we are of 
opmion that the respondent No 2 failed to place enough material in the nomina¬ 
tion paper Ex P2/A from which the Returning Officer might have been able to 
satisfy himself that the name of respondent No. 2 was on the relevant electoral 
roll. The furnishing of a copy from the relevant electoral roll at the time of 
scrutiny cannot said to amount to the putting of enough material in the nomination 
paper in order to enable the Returning Officer to be satisfied that the candidate 
was an eligible candidate. The chairman of the Tribunal who has given the 
minority judgment on this point has correctly realised the importance of the serial 
jiumber and the name. 

Learned counsel for the petitioner cited the ruling of the common pleas Divl- 
.sioii in the case of Gothard and others Vs, Clarke and others (1). In that case 
the number on the burges.s roll of a burgess nominating a candidate at a municipal 
election lor the office of the town c-ouncillor was not given in the nomination paper 
and instead of the right number which was 695 the number was wrongly given as 
704. The returning officer rejected the nomination paper on the ground of this 
defect. It was argued in that case that the provision of the Act so far as it 
related to the insertion of the number In the burgess roll of the burgess subscribing 
IS directory only and imposes no obligation. This argument was ba.sed upon sub¬ 
section (21 of section 1, which ran as follows; 

‘‘The nomination paper shall be in the form No 2, or to the like effect.” 

It W'as held that it could not be understood hnw it could be seriously contended 
the giving that which was absolutely wrong could be giving that which wag ‘‘to 
the like effect”. Further It was observed; 

“If, again, the insertion of a wrong number is not to invalidate the nomina¬ 
tion paper, the failure to insert any number cannot render it insuffi¬ 
cient.”. 

In that case the candidate was- so well known that no person could be misled and 
in fact no person was misled. But this was not considered enough to validate 
-the defect and it was observed 

“If this test was the one intended to be applied the mayor In every case, 
when an objection like the pre.sent was tahen, would have to hear 
evidence, and decide how far the inaccuracy was likely to misled, or 
had misled, such loose proceeding never could have been contem¬ 
plated by the legislature and the inconvenience of it Is too obvious 
for argument.” 


Of course, this case is upon the interpretation of the provision.s of the Muni¬ 
cipal Elections Act, 1875 of England But the observations, quoted above, furnish 
some valuable guidance for this case also where the Act has considered recording 
of the serial number in the nomination paper to be of Importance. It also shows 
that if a defect of a substantial character is made in the filing of the nomination 
form the fact that the candidate was well known and there could be no mistake 
about his Identity would not rectify the defect and validate the nomination paper. 

In Baldwin’s ca.se (2) nomination paper was filed under the Municipal 
Corporations Act, 1882, for election as rural district councillors and the omission 
"was not with respect of the serial number. We do not think that It is of much 
assistance in this case. 
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Great reliance was placed by the learned counsel Im respondent No. 2 on 
the decision of their Lordships of the Supreme Court in Karnail Singh s ^ case 
(5). The majority judgment of the Tribunal has also relied upon this decision. 
It IS clear from that judgment that the only defect pointed out in the nomination 
form was that the name of the sub-divisinn was not stated at column No 8 
along with the number on the electoral roll which was required by Foot Note 
No. 6 of the nomination paper to be recorded where the electoral roll is sub¬ 
divided into parts and separate serial numbers are a.ssigned to the electors 
entered m each part. Wc have gone through the judgment of the Election 
Tribunal also in that case, and find that there were two sub-divisions in the 
constituency and separate electoral rolls were prepared for each of them but 
the electoral roll of one of the sub-divisions had the names of not more than 800 
voters, and it was only the electoral roll of the other sub-division which con¬ 
tained the names of more than 1400 electors. The serial number of the candidate, 
in question, was 1400, and therefore, the Returning Officer could easily find out 
the name of the candidate, in question, on the relevant electoral roll. There 
was sufficient material in the nomination paper of the candidate, in question, to 
enable the Returning Officer to compare the name and the serial number of the 
nomination paper with the name and serial number in the relevant electoral 
roll. Tlie entry about the seri.al number in that case could at worst be said to 
suffer inaccurate description. The defect was not of total omission of the serial 
mimbor of the relevant list. No support can be drawn from this ruling for the 
view that whatever mistake may be made in the completion of the nomination 
paper in the prescribed form it can be overlooked if at the time of scrutiny the 
candidate can show from other material that he was entitled to stand as a 
candidate. 


To our mind, the giving of the serial number from a superseded electoral 
roll and not from the electoral roll in force in equivalent to giving no number 
at all and it cannot be said to be a technical defect of unsubstantial character 

within the meaning of sec. 36(4) of the Act. On a perusal of the minority- 

judgment itself we find that it took the view that the defect in this case of 

.substantial character but the learned members were Influenced by the fact that 

there was no dispute about the identity of respondent No. 2 and that he was 
able to produce a certificate copy of the entry regarding his name in the relevant 
electoral roll The following extracts from their judgment may be usefully 
given: 

"But, section 36 sub-clause 4 reads as under: — 

"The Returning Officer shall not reject any nomination paper on the- 
ground of any technical defect which is not of a substantial 
character.” 

Further sub clause 2 of section 36 provides: — 

"That the Returning Officer shall then (at the time of scrutiny of tho 
nomination paper) examine the nomination papers and shall decide 
all objections, which may be made to any nomination, and may, 
either on such objections or on his own motion, after such summary 
inquiry, if any, as he thinks necessary refuse any nomination paper 
on any of the following grounds, 

(d) That there has been any failure to comply with any of the provisions' 
• of Section 33 or Section 34.” 


It will thus be seen that at the scrutiny stage it is the duty of the Returning 
Officer under Section 36 sub-clause 2, if a defect is pointed out to him or noticed 
by him in the nomination paper, to hold an enquiry which has to be of a sum¬ 
mary nature and thereafter refuse any nomination paper on the ground that 
there has been a failure to comply with any of the provisions of Section 33. 
But his duty does hot end there. His further duty under sub-clause 4 of Section 
36 IS that he shall not reject any nomination paper on the ground of any technical 
defect which is not of a substantial character. It cannot, therefore, be said that 
ju.st because there has been a failure to comply with any of the provisions of 
Section 33, as in the pre.ient case, the Returning Officer can reject the nomination, 
paper. 


In the present case, by making a wrong entry relating to his serial number 
m the electoral roll, the petitioner failed to comply with the provisions of 
section 33 read with Rule 4 of the Rules made under the 1951 Act. But merely 
because of this failure to comply with the provisions of the Law the Returning 
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Officer could not reject the nomination paper, it was his duty to hold a summary 
inquiry to Satisfy himself whether the candidate was in fact enrolled as a voter 
and was qualified for membership of the Legislative Assembly or not. Of course 
he could not at the scrutiny stage hold a lengthy inquiry. 


The only function of the electoral roll number required to be given in column 
No. 8 of the candidate is, that the Returning Officer may be easily told to trace 
out the entry relating to the candidate in ttie electoral roll, to satisfy himself 
whether the candidate was or was not enrolled or was or was not qualified. In 
the present case it is an admitted fact that the candidate produced a certified 
copy of the entry in the correct electoral roll of Ladpura constituency relating 
to him. Under Section 36 Sub-Section 7 (A) the production of a certified copy 
of an entry made in the electoral roll of any constituency is a conclusive evidence 
of the right of the elector named m that entry to stand for election etc. There¬ 
fore, If the Returning Officer had discharged his duties pre.scribed by Sub¬ 
section 2 of section 3fa and made a summary inquiry by just caring to look into 
the certified copy of the entry, he could find out that the name of the petitioner 
was entered in the correct electoral roll. But the Returning Officer failed in 
his duty to do so. Had a certified copy of the entry made in the correct electoral 
roll of the Ladpura constituency not been produced by the petitioner at the 
scrutiny stage for the examination and the satisfaction of the Returning Officer 
that he was enrolled as a voter In the electoral roll of Ladpura constituency, the 
defect in his nomination paper relating to the electoral roll number in column 
No. 8 of the nomination paper would have been, though technical, but of a 
substantial character. Because the Returning Officer, in that case, could not 
without holding a lengthy inquiry find out whether or not the petitioner was 
enrolled in the correct electoral roll or Ladpura constituency. He had no duty 
to examine the whole list of Ladpura constituency and hold a lengthy inquiry 
to discover this fact as to whether or not the petitioner was enrolled. He could 
in that case have been justified in rejecting the nomination paper on account of 
the technical defect of giving a wrong electoral roll number in column No. 8 of 
the nomination paper as the defect would have been of a substantial character. 
But in the present case since the petitioner was present and made a certified 
copy of the entry relatmg to him in the electoral roll readily available to the 
Returning Officer at the time of the scrutiny of his nomination papers, it cannot 
be said that the Returning Officer could have experienced any difficulty in finding 
out that the petitioner was duly enrolled. Therefore, this defect in the nomina¬ 
tion paper list its substantial character”, 


It would appear from the above extract that in the view of the majority also 
the defect in this case could not be said to be of a non-substantial character. 
If a certified copy of the electoral roll of 1952 had not been produced at the time 
of scrutiny the two members who decided this point agamst the petitioner 
would have been prepared to hold that the nomination paper in this case was not 
improperly rejected. Whether the defect was substantial or not ought to have 
been determined from the nature of the defect itself and should not have been 
made to depend upon what further evidence was produced at the .scrutiny stage. 
If the nomination paper had been completed in the prescribed form as required 
by Section 33(i) and the objection of the petitioner at the time of scrutiny were 
that respondent No. 2 was not the person whose name appeared at a particular 
serial number of the relevant electoral roll the que.stion of identity would have 
arisen. If the petition were that the name of respondent No. 2 was not on 
the correct electoral roll the question of taking assLsfance from the electoral 
roll or from the certified copy of the relevant serial number would have arisen. 
In the present case the objection was neither with respect to the identity of the 
respondent No. 2 nor with respect to his name not being m the relevant 
electoral roll. Therefore, the considerations which weighed with the majority 
of the Tribunal were not relevant. The simple question was whether Ex. P2/A 
was completed in the prescribed form and this could be gathered only from a 
perusal of the nomination paper in the light of the provisions of section 33 of 
the Act and Rule 4 and Schedule II of the Rules. From a perusal of the nomi¬ 
nation paper and the relevant provisions of the Act and the Rules the majority 
of the Tribunal were of the view that the defect was of a substantial character. 
In their view even if the electoral roll of Ladpura Constituency of 1952 were 
produced in the case the defect would not have lost its substantial character. 
According to them, however, the defect which was substantial lost its substan¬ 
tial character simply because the certified copy from the electoral roll of 1952 
was produced at the scrutiny stage. With due reference to the learned members 
of the Tribunal we feel that the view taken by them was not only erroneous in 
law but the error is apparent on the face of the judgment. 
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We now proceed to examine whether certiorari lies in the circumstances of 
this case? U has been argued by Mr. Pathak that formerly the view taken in 
English courts that certiorari lies when there was absence or excess of jurisdic¬ 
tion or failure to exercise ]urisdiction by the inferior courts as well as when the 
judgment was erroneous on the lace of the record. However, latcrly the scope 
of the writ of certiorari was somewhat restricted but again in the case of R. V. 
Northumberland Compensation Appeal Tribunal. Ex-partc show ( 8 ) the scope 
was amplified and it was held that it goes when op the face oi the order the 
grounds on which an inferior court had made it were not such as to warrant the 
decision to which it had come. We have perused the judgment in the aforesaid 
case and find that it is an authority for the proposition that a writ of certiorari 
goes when on the face of it the judgment or order of the inferior court is 
erroneous. There was an appeal in the court of Appeal against the judgnient of 
the Division Court, referred to above. But the view taken by the Division 
Court was upheld and the appeal wa.s dismissed. In the appellate judgment in 
the aforesaid case R. Vs. Northumberland Compensation Appeal Tribunal. Ex- 
parte shaw (9) it was held that ct-rtiorari to quash the decision of a statutory 
tribunal lay not only where the tribunal had exceeded its jurisdiction but also 
where an error of Law appeared on the face of the record, '^is court too has 
held in Nanag Bam and another V. Ghinsi Lai (10) and Sriniwas V, Collector, 
Sawai Jaipur and another (11) that certiorari lies when there is a mistake 
apparent on the face of the record. In the case of Nanagram (10) the Collector 
while fixing the standard rent of premises had wrongly interpreted the words 
“let on the 1st day of September 1939” occurring in Section 1 ( o) (i) of If Sche¬ 
dule of the Jaipur Rent Control Order of 1947 as meaning the premises which 
were given on rent on the 1st day of ^ptember, 1939, This court held on a 
petition being filed for a writ of certiorari that the plain meaning of section 1 of 
Schedule II was that if the premises were already on hire on 1st September 1939, 
the rent payable on that day should be regarded as basic rent for fixing the 
standard rent. The judgment of the Collector was held to be erroneous on its 
face and was quashed by a writ of certiorari. In the case of Shriniwas also (11) 
a similar question arose and it was held that on a bare reading of the Collector’s 
order it could he known that fair rent in that case could be determined under 
Schedule II of the Jaipur Rent (Control order of 1947 and the error of law was 
held to be patent on the face of the record and the Collector’s order was quashed. 
Their Lordships of the Supreme <^ourt also in T. C. Basappa, V. T. Nagappa 
and another (12) and Hari Vishnu Kamath V. Ahmed Ishaque and others (13) 
have taken the same view, In Basappa’s case (12) it was held that “an error 
in the decision or determination itself may also be amenable to a writ of certi¬ 
orari but it must he a manifest error apparent on the face of the proceedings, 
c.g. when it is based on clear ignorance or disregard of the provisions of Law. 
In other words, it is a patent error which can he corrected by certiorari but not 
a mere wrong decision,” That was also a case under the Representation of 
People Act. The Tribunal concerned set aside the election of the successful 
candidate and an application vmder Article 226 of the Constitution was filed for 
a writ of certiorari in the High Court. The High Court holding that there was 
no evidence whatsoever on some of the issues, set aside the judgment of the 
Tribunal as it was thought that the constituted a mistake apparent on the face 
of the record. When an appeal was taken to the Supreme Court their Lordships 
found in re.spect of certain issues that it could not be said that there was no 
evidence whatsoever to support the finding of the Tribunal on those issues and. 
therefore, allowed the appeal and set aside the judgment of the High Court 
However, on one of the issues their Lordships found that there was no evidence 
and the finding was based merely on a surmise and nothing else. Their Lord- 
ships observed: 

“If the Tribunal had on the basis of these tacts alone declared the appel¬ 
lant to be the duly elected candidate holding that he could have 
secured more votes than respondent No. 1, obviously this would 
have been on error apparent on the face of the record, as such eon- 
clusion would rest merely on a surmise and nothing else.” 

These observations of their Lordships go to show that if there is no evidence 
with term evidently means “Legally admissible evidence” the judgment can be 
set aside on a writ of certiorari. 


( 8 ) All Enjlan 1 Liw R put 1951/1 P. 268 . 

( 9 ) All Endian 1 Law Report 1951 /i P, 122 . 

( 10 ) I.L.R. Raj Vol. I P. 639 . 

(11) I.L.R. Raj Vol, 1 P. 724 . 

( 12 ) A.I.R. 1954 Sup. Court P. 443 . 

( 13 ) A.I.R. 1955 Sup. Court P. 233 . 
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In Harl Vishnu Kamath’g case (13) it was held that “a writ of certiorari can 
he issued to correct error or Law. But it is es.sential that it should he something 
mo^e than a mere error, it must he onci which must he manifest on the face of 
the record”. That case was also under the Repre.sentation of People Act. The 
Election Tribunal in that case dismissed the election petition on the ground that 
the election had not been materially affected by the erroneous reception of the 
votes. The unsuccessful party moved the High Court of Nagpur under Articles 
226 & 227 of the Constitution for the issue of a writ of certiorari on the ground 
that the decision of the Election Tribunal was illegal and without jurisdiction. 
There were several points involved which are not material to the facts of the 
present case. One of the points raised in that case was that the decision of the 
tribunal that the result of the election had not been materially affected by the 
erroneous reception of votes was ei'roneous on its face. Two of the three 
Judges held that the decision of the Tribunal that the result of the election had 
not been materially affected by the erroneous reception of the votes was one 
within its jurisdiction and that it could not be quashed under Article 226 even 
if it made a mistake of fact or law. The 3rd Judge held that “as in arriving at 
that decision the Tribunal had taken into consideration irrelevant matters, such 
as the mistake of the polling officer in issuing wrong ballot papers and its effect 
on the result of the election, it had acted in excess of its jurisdiction”. Ha 
accordingly held that the decision should be guashed leaving it to the Election 
Commission to perform their statutory duties m the matter of the election peti¬ 
tion, The petition was, however, dismissed in accordance with the majority 
opinion. An appeal was taken to the Supreme Court on a certificate granted under 
Art. 132(1) of the Constitution. One of the points raised before their Lord¬ 
ships of the Supreme Court was that In maintaining the election of the first 
respondent on the basis of 301 votes which were liable to be rejected, under 
rule 47(1 )(c) the Tribunal was m exror. Their Lordships held that this was an 
error on tl\e part of the Election Tribunal and it was an errorr manifest on the 
face of the record, and called for interference by certiorari. 


As has been said above in the present case the judgment of the majority l.s 
erroneous on its face. They have been influenced by irrelevant considerations 
and having held that the defect, in question, was of a substantial character 
though technical and should not have been cured even if the electoral roll were 
produced at the scrutiny stage, they have held that it lost its substantial charac¬ 
ter on the production of a certified copy of the electoral roll at the time of 
scrutiny. Tire judgment is a speaking judgment and from its very face it can 
be gathered that it is erroneous. The majority judgment so far as this point 
which relates to Issue No. 2 regarding proper or Improper rejection of the 
nomination paper Ex. P2/A is concerned is liable to be quashed on a writ of 
certiorari. 


Point No. (2 ),—If the nomination paper of respondent No. 2 is held to'he properly 
rejected, would he have any locus standi to file an election petition and 
raise questions of major and minor corrupt practices alleged by him 
in his petition? 


Mr. Pathak argued that if the court finds that the judgment of the Tribunal 
on Ls.sue No. 2 is erroneous on its face and the nomination paper is not found to 
have been improperly rejected then the respondent No, 2 had no locus standi to 
file the election petition. He argued that an election petition can be filed imder 
section 81 of the Act by any candidate at such election or any elector. It was 
argued that respondent No. 2 was not an elector in the constituency of Slronj. 
Further it was argued that he could not be said to be a candidate at the election 
also because the term “candidate” as defined in section 79(b) means a person 
who has been or claims to have been duly nominated as a candidate at any 
election. It was urged that respondent No. 2 was not duly nominated as his 
nomination paper was rejected. It was argued that he cannot he said to be 
claiming to have been duly nominated because the expression "claims to have 
been duly nominated” means not that he simply alleges to have been duly 
nominated but that his claim to have been duly nominated was correct, Mr. 
T^mgi argued that the expression “claims to have been duly nominated” does 
not mean that the claim should be found to be right. It simply means that the 
candidate considers himself bona fide to have been duly nominated. We do not 
consider it necessary to go into this question, a.s to our mind without pronounc¬ 
ing any opinion thereon we can grant the relief prayed for in the petition. 
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Point No. (3).—Is the judgment of the majority erroneous on its face on issue 
J^o. 7(a) regardiyiff the obtaining o;f ctssistaTice by the yetitioueT jroTTi 
Shri Bakshi Executive Engineer, Irrigation, Bundi. 

■On lliis point also the minority judgment is in favour of the petitioner but the 
majority judgment is agamst him. It was argued by Mr, Pathak Umt the judg¬ 
ment of the majority on this point also is erroneou.s on its face. The judgment 
-does not disclose that there was any direct evidence to show that the petitioner 
had obtained an.v assistance for the furtherance of the prospects of his election 
from Shri Bakshi. It wa.s argued that all that the judgment shows Is that 
Mr Bakshi said in the presence of some people at Sironj that he was deputed 
by Shri Brij Sunder Sharma to make a survey of the tank. It was argued that 
It has not been held that Shri Bakshi was an agent of the petitioner. Whatever 
therefore, Shri Bak.shi said could not have any effect agamst the petitioner. It 
was urged that under no provisions of the Evidence Act which applies to the 
trial of the election petition under the Act such evidence could be aitaissible 
.agam.st the petitioner, and therefore, the Tribunal having acted upon inadmis¬ 
sible evidence fhe judgment on this point is erroneous on its face and .should be 
.Q.uashed. 

On behalf of respondenl No. 2 it was argued by Mr. Tyagi that the evidence 
led by respondent No. 2 before the election tribunal was quite sufficient to prove 
that it was at the instance of the petitioner that Shri Bakshi had gone to Sironj 
.and canvassed for him. 

Wc have considered the arguments of the learned counsel. We find the 
majority judgment has considered the evidence of only four witnesses on this 
point They were Mohmud Khan (P.W. 10), Ghanshyam Saran Bhargava (P.W. 
14), Sheikh Chand Khan (P.W. 17) and Kesri Mai Jain (P.W. 22), Out of these 
witnesses, Mohmud Khan, Sheikh Chand Khan and Kesri Mai Jain had stated 
that towards the end of September one day at the tank in the vicinity of Sironj 
they happened to be present and that Shri Bakshi, Executive Engineer. Irriga¬ 
tion, came to inspect the tank. Shri Bakshi talked to the people who nad col¬ 
lected there and said they should vote for the congress candidate, and he would 
remow their difficulty and repair the lank. It has aLso been stated m the judg¬ 
ment that Sheikh Chand Khan further deposed lhat Shri Bakshi had also said 
that lie had been deputed by Rhri Brij Sunder Sharma to make a survey of the 
lank, It, therefore, appears that there was not a single witne.is who had deposed 
that Shri Bak.shi had been deputeil 'i h'S pr-'sence by Shri Brij Sunder Sharma 
(the petitioner) 10^ make the survey of the tank. The statement alleged by 
Chana Khan to have been made by Shri Bakshi as to his having been deputed 
by the petitioner cannot under the Indian Evidenre Act bo admissible against 
■the p,.tition'er. Wc may say here that section 90(3) of the Act has provided that 
■the provisions of the Indian Evidence Act, 1872, shall subject to the provisions 
rof the Act b(' deemed to apnly in all respects to the trial of an election p’eidio-i. 
It has not been .shown that there is any special provision in the Act which makes 
the .statement like the one, in question, admissible against a third p irty Of 
course, had some witnc.sses come forward to sny that Shri Brij Sund.-t Sharma 
had told him that he had deputed Shri Bakshi such a statement would have 
been admissible as an admi.ssion of Shri Brij Sunder Sharma but the statement 
put by Chand Khan into the mouth of Shri Bakshi, referred to above, could not 
be taken as the admission of Shri Brij Sunder Sharma. The admission, of course, 
of an agent under certain circumstances may be admissible against the p.'inciprd. 
But it has not been held in the judgment that Shii Bakshi was an agent rU Shri 
Brij Sunder Sharma. From the judgment of the Tribunal it i.s clear that it is 
baaed on inadmis.sible evidence so far as the question of deputing of Shri Bakshi 
by the petitioner is concerned. The remaining 3 witnesses have only said that 
Shri Bakshi had been to Sironj toward.s the end of September and he talked to 
the people who had collected there and said that they should vote for the 
Congress candidate and he would remove their difficulty and repair the tank 
This fact alone would not prove that Shri Bakshi had been asked bv the peti¬ 
tioner to canvass for him, or to render him as.sistance in the matter of his 
coming election in any other way. In Basappa’s case (12) their I.ordship.s of 
the Supreme Court held that it was an error apparent on the face of the record 
If some finding i.s based on no evidence and i.s simply based on conjectures and 
surmises. Legally inadmissible evidence also amounts to no evidence in the eye 
of Layr and if a finding is based thereon it will also be an error on the face of 
ffie record. In an unreported ease of Pyarey Lai V. Motilal and others (D.B 
Civil writ Petition No. 247 of 1953 decided on 31st January, 1955) this view was 
taken by this court in which certiorari was prayed for against the judgment of 
the election Tribunal. To our mind, the judgment of the majority so far as this 
point is concerned is erroneous on its face and is liable to be quashed by a -writ 
of certiorari. 
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■Point No. 4 .—Are the minority and majority judgments erroneous on theiir fwee 
so far as issues Nos. 61(a) and 16(a) are concerned? 

AND 

Point No. 5 .—Whether the majority judgment is erroneous on his face so far as 
Is.rue No. 16(b) relating to the payment of Travellina Allowances ajni 
not entering them in the return of election expenses Is concerned? 

In the minority judgment the Chairman has held that a general kitchen, was; 
run by the petitioner at Sironj and Lateri and that the exMnses of that kitcRen 
had not been shown in the return of the election expenses filed by the petitioner. 
He has, however, not been able to find as to how many workers were fed at 
Lateri. He has not been able to find that the total expenses of the petitioner 
went beyond the limit for election expenses set in Schedule 6 of the Act for 
Rajasthan As.sembly, In their majority judgment the two members of the 
tribunal too have held that kitchens were run at Sironj and Lateri by the 
petitioner. They have also said that travelling allowances were paid by the 
petitioner to hn agents and neither the kitchen expenses nor the travelling 
expenses have been shown in the letiirn of the election exptnsei. Howcvei 
they too have not been able to say that the total of election expenses went 
beyond the sum prescribed for Rajasthan Assembly in schedule 5 of the Act. 
Neither the Chairman nor the two members have, therefore, been able to record 
a finding that the petitioner wa.s guilty of any major corrupt practice within the 
meaning of section 123 of the Act. However, they have held that the fact that 
certain expenses incurred by the petitioner were not shown in the return of hi.s 
election expenses made him guilty or minor corrupt practice under section 124(4), 
Mr. Pathak argued that there wa.s not sufficient evidence to show that thft 
expenses on the kitchens and travelling expenses of the agents and canvassers 
were borne by the petitioner. On the other hand, Mr. Tyagi argued that there 
was evidence to show that the expenses were incurred by the petitioner him¬ 
self. We do not want lo enter into this question because even if a candidate is 
found guilty of minor corrupt practice under section 124 his election cannot be 
set aside and wc can give the relief claimed to the petitioner even without going 
into this question. 

Point No. 6 .—Is the order of the Tribunal so far as disqualification of the peti¬ 
tioner IS concerned illegal and ultra vires? 

AND 

Point No. 7 .—Is the order of the Tribunal dated the 30th April, 1956 liable to be 

quashed? 

Mr, Pathak argued that under section 98 of the Act the only order which an 
election tribunal can make should be to the following effect: 


(a) dismissing the election petition, or 

(b) declaring the election of the returned candidate to be void, or 

(c) declaring the election of the returned candidate to be void and the 

petitioner or any other candidate to have been duly elected or 

(d) declaring the election to be wholly void. It was argued that under 

section 98 the tribunal Is not authorised, to make an order that any 
of the parties to the election petition be disqualified. Mr, Pathak 
also argued that there is another section, namely 99 under which 
certain orders may be made by the election tribunal at the time of 
making an order under section 98. But even under section 99 
although a finding might be recorded whether any corrupt or illegal 
practice has or has not been proved to have been committed by, or 
with the connivence of any candidate or his agent at the election, 
and the nature of that corrupt or illegal practice and the names of 
all persons, if any, who have been proved at the trial to have been 
guilty of any corrupt or illegal practice and the nature of that 
practice no power has been given to the election tribunal to order 
that the candidate be disqualified to stand for the election to the 
Parliament or to the State Assembly or to vote at such elections. 


We have considered the arguments of Mr. Pathak. On a reference to section 
96 and section 99 of the Act we find that no power has been given to the. tribunal 
to make order of disqualification as has been made in ffils case. The tribunal is 
enthled oW to record a finding under section 99(1) (a) (i) or name the persons 
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jroved to have been guilty ol any corrupt or Ulegal practice and the nature at 
that practice under section 99(1) (a) (ii) of the Act. It is not the business of the 
tribunal to go any further. We are supported in this view by the judgment of 
this Court In Pyarelal V. Motilal and others, referred to above, in which a simi- 
Itax (Question arose and it was held by this court that the election tribunal is not 
authorised to make any order declaring a candidate to be disqualifled under 
section 141 of the Act. In this matter the tribunal has gone beyond its jurisdic¬ 
tion and the order of the Tribunal in this respect too can be quashed on a writ 
of certiorari. 

The petition is allowed and the order of the Election Tribunal dated the SOth 
April, 1960 setting aside the election of the petitioner and disqualifying him from 
the date of the order for membership of Parliament and of the Legislature of 
eveiy State for a period of 0 years and also for voting at any election for a 
similar period is set aside. In view of the allegations made hy the petitioner in 
respect of the conduct of the proceedings of the Election Tribunal which he did 
not press at the time of the arguments, we order that the parties shah bear their 
own costs. 


Sd. J. S. Rauawat, 
Sd. K. K. Sharma, 


[No. 82/4/64/2984.] 

By Order, 

A KRISHNASWAWY AIYANGAR, Secy. 


wonted in INDIA BY THE GENERAL MANAGER, GOVEHNMENT OF INDIA WUCBS, 
NEW DELHI AND 




